City of Brisbane
Agenda Report

TO: Honorable Mayor and City Council
FROM: Community Development Director via City Manager

SUBJECT:  Proposed Ordinance No. 617 (Zoning Text Amendment RZ-6-16) - Municipal
Code amendments to regulate personal cultivation of medical cannabis by
qualified patients and caregivers, and medical cannabis businesses, and potential
Municipal Code amendments to regulate personal cultivation of non-medical
cannabis, and non-medical cannabis businesses.

DATE: June 1, 2017

City Council Goals:

To provide for effective and efficient delivery of City services. (Goal #1)

Purpose:

To amend various sections of, and add a new chapter to, Title 17, Zoning, of the Brisbane
Municipal Code (BMC) and to Title 8, Health and Safety, to regulate personal cultivation of
medical cannabis by qualified patients and caregivers, and regulate medical cannabis businesses,
and to consider including within those Titles regulations concerning the personal cultivation of
non-medical cannabis and non-medical cannabis businesses.

Recommendation:

That the City Council provide policy direction regarding the regulation of personal nonmedical
cannabis cultivation and nonmedical cannabis businesses and direct staff to modify and
reintroduce Ordinance No. 617 accordingly.

Background:

On April 27, 2017, the City Council held a public hearing regarding proposed amendments to
Brisbane Municipal Code Title 17 (Zoning) and Title 8 (Health and Safety) to regulate the
personal cultivation of medical cannabis and certain medical cannabis businesses in Brisbane.
The April 27, 2017 staff report is attached for reference.

At that meeting, the City Council directed staff to provide additional information related to the

proposed medical cannabis cultivation standards pertaining to maximum cultivation area and
number of plants permitted. The City Council further directed staff to bring back additional
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information regarding the Adult Use of Cannabis (Marijuana) Act (AUCA) passed in November
2016 and pertinent standards regarding personal non-medical cannabis cultivation and regulation
of non-medical cannabis businesses.

Discussion:

Maximum Cultivation Area/Number of Plants Permitted for Personal Medical Cannabis
Cultivation

In follow-up to the April 27, 2017 City Council meeting, the Police Chief spoke with a
representative from the San Mateo County Narcotics Task Force who indicated that realistically,
approximately 25 cannabis plants could be cultivated within a 100 square-foot area. Draft
Ordinance 617 has been revised accordingly to reflect this lower maximum number of plants,
and the language has been modified to clarify that the 25-plant maximum applies only in a
situation where multiple qualified patients reside at a residence, or where a caregiver serves
multiple qualified patients. (See proposed revised Section 8.12.040.B.1 in bold text.)

Overview of the Adult Use of Cannabis (Marijuana) Act (AUCA)

The AUCA changed State law regarding the personal cultivation, possession, and consumption
of non-medical (recreational) cannabis products, as well its commercial cultivation, production,
and sale. The AUCA did not substantively alter existing State provisions for personal cultivation
of medical cannabis by qualified patients and caregivers under the Compassionate Use Act
(CUA). (See discussion below comparing the personal cultivation provisions of the AUCA to
those of the CUA.)

Personal Non-medical (Recreational) Cannabis Use

The AUCA makes it legal for persons 21 years of age or older to (1) smoke or ingest cannabis or
cannabis products, (2) possess, purchase or transport to persons 21 years of age or older 28.5
grams of cannabis or 8 grams of concentrated cannabis and (3) cultivate and process up to six
cannabis plants for non-medical, personal use. The AUCA provisions for personal cultivation of
non-medical cannabis do not change or eliminate the rights for caregivers and patients to
cultivate medical cannabis under the existing Compassionate Use Act regulations housed in the
State Health and Safety Code.

Although use and possession of non-medical cannabis is permitted, a person’s ability to engage
in such activities is restricted. The AUCA prohibits smoking of non-medical cannabis in all
places where a local jurisdiction has banned the smoking of tobacco products. Hence, smoking
of non-medical cannabis in Brisbane is banned, for example, in public buildings, in work places,
in public parks and, as of June 2017, in multi-unit residences (although smoking of medical
cannabis is allowed in multi-unit residences). In addition, the AUCA prohibits the use of non-
medical cannabis while driving, or riding in the passenger seat, or the possession of an open
receptacle of non-medical cannabis while driving or riding in a vehicle. Employers may
maintain a drug and alcohol free workplace by prohibiting the use, possession or transportation
of non-medical cannabis in the workplace.
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The AUCA provides that cities may reasonably regulate, but cannot ban, personal indoor
cultivation of up to six cannabis plants for non-medical purposes within a person’s private
residence, which includes a greenhouse on the same property so long as it is fully enclosed,
secure and not visible from a public space. The AUCA does allow a city to regulate or ban
personal outdoor cultivation unless the California Attorney General determines (presumably
based on a change in federal law) that non-medical use of cannabis is lawful under federal law.

Commercial Non-medical (Recreational) Cannabis Businesses

The AUCA implemented a comprehensive State regulatory system for non-medical cannabis
commercial businesses. Various State agencies will oversee issuance of operating licenses for a
variety of non-medical cannabis commercial business activities, including transporting,
distributing, cultivating, manufacturing, testing, and retail sale. The State intends to start issuing
these licenses in early 2018.

The AUCA prohibits issuance of State licenses inconsistent with local ordinances. Under the
AUCA, local governments have the authority to adopt and enforce ordinances regulating or
completely prohibiting any State licensed non-medical cannabis commercial business.

Personal Cultivation Regulations- Medical Cannabis v. Non-medical Cannabis

As noted above, the AUCA did not eliminate or significantly change the existing regulations
within in the State Health and Safety Code regulating the personal cultivation, possession, and
consumption of medical cannabis by qualified patients and caregivers.

The AUCA also did not eliminate, alter, or change the State Business and Professions Code
regulations for commercial cultivation, production, and sale of medical cannabis products
adopted in 2015 under the Medical Cannabis Regulation and Safety Act (MCRSA).

The table below provides a comparison of the applicable regulations for personal cultivation for
medical cannabis, under the Compassionate Use Act (CUA), and for non-medical cannabis,
under the AUCA.

Personal Cultivation Standards:
Compassionate Use Act (CUA) v. Adult Use of Cannabis Act (AUCA)

Compassionate Use Act (CUA)1 Adult Use of Cannabis Act

(AucA)?

Regulates cultivation and

possession of cannabis by businesses and personal
Focus patients or caregivers for cultivation/use of non-medical

personal use and consumption cannabis

by the patient

Regulates non-medical cannabis

Possession

Compassionate Use Act (CUA)*

A qualified patient or primary
caregiver may possess max.
eight ounces of dried cannabis
per qualified patient.

Adult Use of Cannabis Act
(AUCA)?

Adults 21 or older may possess
up to 28.5 grams of cannabis, or
up to 4 grams of concentrated
cannabis, or both.

Personal Cultivation

Local govt can reasonably
regulate or prohibit personal
cultivation of medical cannabis.

Local govt can reasonably
regulate but cannot ban indoor
cultivation for personal use.

Who May Cultivate?

A qualified patient or primary
caregiver

Adults 21 or older

Max. # Plants

Max. 6 mature or 12 immature
cannabis plants per qualified
patient. Local govt may
reasonably regulate maximum
number of plants.

Max. six living plants be planted,
cultivated, harvested, dried, or
processed within a single private
residence, or upon the grounds
of that private residence, at one
time.

Additional Info

Patient may have ID card based
on physician’s recommendation
(currently); Beginning 2018 a
physician’s recommendation is
required. (HSC §11362.712)

N/a

This table adapted from the League of California Cities.

Business Regulations-Medical Cannabis v. Non-medical Cannabis

The MCRSA (medical cannabis) establishes a dual licensing system for medical cannabis
businesses, requiring both local approval and a State license. The AUCA (non-medical) does not
require an applicant to provide evidence of local permission prior to being issued a State license,
but the AUCA does prohibit a State license for activities that would violate local ordinances.
Accordingly, if a city wishes to regulate or prohibit non-medical cannabis businesses, it will need
to do so before the State begins to issue licenses, either by enacting a non-medical cannabis
ordinance or amending the proposed medical cannabis ordinance to address non-medical
cannabis. As such, it would be appropriate for the City Council to provide policy direction on
how it wishes to regulate (or prohibit) the range of non-medical cannabis activities and

' The CUA is codified in the State Health and Safety Code commencing with Section 11362.7.
* The AUCA is codified in the State Health and Safety Code commencing with Section 11362.1.
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businesses as described below, within the parameters established under State law. An ordinance
reflecting the Council’s policy direction should be enacted and in effect before State licensing
commences by the end of 2017 to ensure the City maintains local land use control. That is why
staff is recommending that Ordinance 617 be modified and reintroduced to address non-medical
cannabis in licu of initiating a separate code amendment case.

Council Options
Because the AUCA preserves the authority of the City to adopt business and land use regulations

for non-medical cannabis activities, several issues and options are set forth below for Council to
consider and/or to provide direction to staff. From a policy standpoint, the City Council can
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choose to regulate the range of non-medical cannabis activities and businesses in a similar
fashion to medical cannabis, or the Council can choose to regulate non-medical cannabis very
differently than medical cannabis-related activities and businesses, or prohibit such businesses
altogether. The relevant draft medical cannabis ordinance provisions are referenced in the
discussion by topic provided below.

Personal Non-medical Cannabis Cultivation

Until and unless the Attorney General determines otherwise, the AUCA allows a city to regulate
or ban all personal outdoor cultivation of non-medical cannabis. The attached medical cannabis
ordinance recommended by the Planning Commission would allow the outdoor cultivation of
medical cannabis, subject to limitations and compliance with performance standards related to
public health and safety.

The policy question before the City Council is whether or not it wishes to ban or permit outdoor
non-medical cannabis cultivation. If the City Council wishes to allow for outdoor non-medical
cannabis cultivation, does it want to impose the same limitations and performance standards as
proposed for outdoor medical cannabis?

In regard to personal indoor cultivation of non-medical cannabis, the AUCA allows a city to
reasonably regulate but not ban cultivation of up to six plants per residence. The proposed
medical cannabis ordinance would allow the indoor cultivation of medical cannabis, subject to
limitations and compliance with performance standards related to public health and safety. The
policy question before the City Council is whether or not it wishes to apply the same
performance standards proposed by the draft Ordinance for indoor cultivation of medical
cannabis to indoor cultivation of non-medical cannabis. It should be noted that the City does not
have discretion over the maximum number of non-medical cannabis plants that may be grown
per residence, which is a key difference from the City’s discretion under the Compassionate Use
Act for personal cultivation of medical cannabis.

Non-medical Cannabis Businesses

The AUCA recognizes a range of non-medical cannabis businesses, including dispensaries,
cultivators, manufacturers, distributors, transporters and testing labs. Cities may expressly ban
or regulate such businesses, or adopt land use regulations concerning these uses. As a reminder,
Brisbane’s zoning ordinance is structured as a “permissive” code whereby any use not
specifically identified as allowed is presumptively prohibited. Although the MCSRA upholds a
city’s authority to rely on permissive zoning to prohibit medical cannabis land uses, it is unlikely
that will be the case with non-medical cannabis. Accordingly, if non-medical cannabis land uses
are to be prohibited or regulated, staff recommends that express zoning regulations be adopted.

The State will issue licenses to non-medical cannabis businesses operating within the City unless
the City has adopted an ordinance expressly regulating or prohibiting such businesses before the
State begins to issue such licenses, likely in early 2018.

The policy question before the City Council is whether it wishes to prohibit any or all non-

medical cannabis businesses, or to permit and regulate such businesses similar to the medical
cannabis businesses regulations contained in the draft Ordinance. As a reminder, the proposed
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medical cannabis Ordinance would allow by right, in certain zoning districts, and conditionally
in others, research and development and the testing of medical cannabis. The proposed medical
cannabis ordinance would also conditionally allow the manufacturing, processing, warehousing,
transporting and distribution of medical cannabis for non-retail purposes in the TC-1 district.
Medical cannabis dispensaries (retail sales) are banned under the proposed medical cannabis
Ordinance.

Non-medical Cannabis Delivery

Under the AUCA, non-medical cannabis deliveries may be made by a State licensed licensee
unless they are prohibited by local ordinance. While the City may ban or regulate deliveries
within its boundaries, it may not prevent a delivery service from using local public streets to pass
through to another jurisdiction. The City Council has previously decided to permit the delivery
of medical cannabis, and the City Council should determine if it wishes to prohibit, regulate, or
allow the delivery of non-medical cannabis.

Taxation

Aside from the land use implications, the AUCA imposes significant State taxes on medical and
non-medical cannabis, likely to reach a tax rate of 35%. Although the AUCA does not preempt
local taxation, imposing a local tax could depress sales and stimulate a black market, which
would compromise the State’s anticipated yield of revenue. Any new local taxes would need to
comply with voter approval under Proposition 218. Subject to certain deductions, the AUCA
distributes 20% of the tax revenues to State and local programs intended to reduce DUI’s and
grant programs designed to reduce negative health impacts resulting from legalizing cannabis.

Other than its normal business license tax, the City’s current licensing and taxing structure does
not provide for the imposition of other taxes, licenses, or fees on medical or non-medical
cannabis businesses. The City Council should consider if staff should conduct further research
and pursue potential taxes or fees on such businesses, and if so, whether different taxes are
desirable for medical vs. non-medical cannabis businesses. Since taxation is not a land use issue,
City Council action on Ordinance 617 can proceed independently from the tax issue.

Fiscal Impact:

None.
Measure of Success:

Adoption of regulations to allow for the personal cultivation of medical cannabis by qualified
patient and caregivers in residential districts, and allow for certain medical cannabis businesses
to operate in the City’s commercial districts in a manner that complies with all applicable State
regulations, meets the community’s needs, and protects the health, safety, and welfare of
Brisbane residents. Proactively addressing non-medical cannabis activities and businesses
ensures that the City retains local land use control over such activities and businesses.

Attachments:
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TO: Honorable Mayor and City Council
FROM: Community Development Director via City Manager

SUBJECT:  Proposed Ordinance No. 617 (Zoning Text Amendment RZ-6-16) - Municipal
Code amendments to regulate personal cultivation of medical cannabis by
qualified patients and caregivers, and medical cannabis businesses.

DATE: April 27,2017

City Council Goals:

To provide for effective and efficient delivery of City services. (Goal #1)

Purpose:

To update various sections and add a new chapter to Title 17, Zoning, of the Brisbane Municipal
Code (BMC) and to Title 8, Health and Safety, to regulate personal cultivation of medical
cannabis by qualified patients and caregivers, and medical cannabis businesses.

Recommendation:

That the City Council introduce Ordinance No. 617.

Background:

In early 2016, the City Council considered the local implications of State medical cannabis
(marijuana) business regulations enacted in 2015 by the Medical Marijuana Regulation and
Safety Act (MMRSA), as well as personal cultivation of medical cannabis allowed under the
California Health and Safety Code. The agenda reports and meeting minutes of the February 18
and March 3, 2016 City Council meetings addressing these topics are attached for the Council’s
reference.

Following extensive discussion, the City Council directed that the Planning Commission initiate
zoning code amendments to:

e Expressly ban medical cannabis dispensaries;
e Permit research, development, and testing of medical cannabis by-right in certain zoning
districts;
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e Allow manufacturing/processing, transporting/distribution, and warehousing of medical
cannabis as conditional uses in certain zoning districts;

e Allow personal cultivation of medical cannabis as an accessory use in residential zoning
districts, subject to limitations; and

e Allow delivery of medical cannabis or medical cannabis products directly to qualified
patients Citywide.

Discussion:

On February 9, 2017, the Planning Commission considered and recommended approval of
zoning text amendment RZ-6-16, implementing the City Council’s direction, by a vote of 3-0-1
(Anderson abstaining, Munir absent). The recommended zoning text amendments are discussed
in detail in the January 23, 2017 Planning Commission staff report, attached for the Council’s
reference.

Additionally, the Planning Commission reviewed proposed related amendments to BMC Title 8
(Health and Safety) establishing performance standards for personal cultivation of medical
cannabis in residential zoning districts. These proposed amendments were presented for the
Commission’s advisory review and comments only, as the Commission has no formal authority
over BMC Title 8.

Title 17 Amendments

In summary, the proposed Zoning Code amendments include:

e Amending BMC Chapter 17.02, Definitions, to define new terms and amend existing
definitions of terms related to personal medical cannabis cultivation and medical
cannabis businesses (including an express prohibition on dispensaries).

e Amending BMC Chapters 17.06, 17.08, 17.10, & 17.12 to classify personal cultivation of
medical cannabis in all residential zones as a permitted accessory use (subordinate to the
primary residential use on the property), subject to performance standards for personal
cultivation in residential districts established in Title 8 (see discussion of Title 8
amendments below).

e Amend BMC Chapters 17.16 (SCRO-1 District), 17.18 (SP-CRO District) and 17.19
(TC-1 District) to allow a range of medical cannabis businesses either conditionally or
by-right, depending on the zone (see January 23, 2017 Planning Commission report for
more details).

e Adopt new BMC Chapter 17.33 containing performance standards and application
requirements for medical cannabis businesses.

Title 8 Amendments

The Title 8 amendments are also addressed in detail in the January 23, 2017 and February 9,
2017 Planning Commission agenda report.
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The proposed amendments would add a new Chapter 8.12 to specifically address the maximum
area of cultivation that would be allowed for medical cannabis cultivation by qualified patients or
caregivers, as well as the maximum number of plants permitted on any eligible property.
Specifically, the Police Department recommends allowing one cultivation area per eligible
private residence with a maximum size of 100 square feet. Additionally, the Police Department
recommends an overall cap of 50 plants per private residence, regardless of how many qualified
patients may reside there or how many qualified patients a qualified caregiver may represent.

Small Family Daycare Homes

During the Planning Commission’s review of the draft Title 8 amendments, a concern was raised
by Commissioners regarding the potential conflict between small family daycare homes, a
permitted use in all residential districts (providing care for up to eight children), and the personal
cultivation of medical cannabis by a qualified patient or caregiver in that home. Because State
law defines small family daycare homes as a permitted use in any residential zone, no City
planning permits are required. State law further preempts the City from requiring a business
license for small family daycare homes. As such, the City has no means to regulate the
establishment or operations of such facilities.

The State of California does require small family daycare homes to comply with strict
operational standards prior to licensing, as summarized in the February 9, 2017 Planning
Commission agenda report. City staff contacted the State Health and Human Services Agency
(Department of Social Services), which administers the licensing of small family daycare homes
but received no response as to whether their licensing procedures addresses the relationship
between personal medical cannabis cultivation and the operation of a small family daycare home.
As noted in the February 9, 2017 Planning Commission agenda report, the proposed standards
contained in the new Chapter 8.12 would ensure that medical cannabis is securely stored and
inaccessible to any person other than the cultivator, including small children.

Fiscal Impact:

None.
Measure of Success:

Adoption of regulations to allow for the personal cultivation of medical cannabis by qualified
patient and caregivers in residential districts, and allow for certain medical cannabis businesses
to operate in the City’s commercial districts in a manner that complies with all applicable State
regulations, meets the community’s needs, and protects the health, safety, and welfare of
Brisbane residents.

Attachments:

Planning Commission Resolution RZ-6-16
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Planning Commission agenda report from February 9, 2017 meeting
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Planning Connuission winutes of Febiuary 9, 2017

City Council agenda report from varch 3, 2016 meeting

City Council minutes from March 3, 2017/ meeting
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City Council minutes from February 18, 2016 meeting
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RESOLUTION NO. RZ-6-16

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BRISBANE
RECOMMENDING APPROVAL OF ZONING TEXT AMENDMENT RZ-6-16
TO THE CITY COUNCIL
AMENDING VARIOUS CHAPTERS AND ADDING CHAPTER 17.33
TO TITLE 17, ZONING, OF THE BRISBANE MUNICIPAL CODE
TO REGULATE PERSONAL CULTVATION OF MEDICAL CANNABIS
AND MEDICAL CANNABIS BUSINESSES

WHEREAS, in October of 2015, Governor Jerry Brown approved AB 266, AB 243, and
SB 643, enacting the Medical Marijuana Regulation and Safety Act (MMRSA) within the
California Business and Professions Code; and

WHEREAS, the MMRSA establishes licensing and operating requirements for medical
cannabis-related businesses throughout the State, and requires medical cannabis-related
businesses to obtain a local license in addition to a State license in order to operate; and

WHEREAS, on February 18 and March 3, 2016, the Brisbane City Council reviewed the
provisions of the MMRSA and directed the Planning Commission to consider zoning regulations
to allow personal cultivation of medical cannabis by qualified patients and caregivers in
residential zoning districts, and to consider zoning regulations to allow medical cannabis
research and development as a permitted use, and medical cannabis distribution/transporting,
manufacturing, and warehousing as conditional uses in certain commercial districts; and

WHEREAS, the draft Resolution proposes amendments to Chapters 17.02, 17.06, 17.08,
17.10, 17.12, 17.16, 17.18, and 17.19, and addition of new Chapter 17.33 to Title 17, Zoning, of
the Brisbane Municipal Code to regulate personal cultivation of medical cannabis by qualified
patients and caregivers, and medical cannabis distribution/transporting, manufacturing, and
warehousing businesses, consistent with the direction of the City Council;

WHEREAS, on January 26™, 2017, the Planning Commission held a public hearing on
the draft Ordinance containing all above-referenced zoning text amendments; and

WHEREAS, the minutes of the Planning Commission meeting of January 26", 2017 are
attached and incorporated by reference as part of this resolution; and

WHEREAS, the project is consistent with the City’s General Plan and per State CEQA
Guidelines Section 15183(a)--this proposal falls within a class of projects which are consistent
with existing zoning or general plan policies for which an EIR was certified and shall therefore
not require further review; and

WHEREAS, the exception to CEQA Guidelines Section 15183(a) requiring
environmental review as might be necessary to examine project specific significant effects does
not apply.



NOW, THEREFORE, based upon the evidence presented, both written and oral, the
Planning Commission of the City of Brisbane hereby RECOMMENDS that the City Council
adopt the attached ordinance.

AYES: Cunningham, Do, Mackin
WOES: None.
ABSTAIN: Anderson

ABSENT: Munir
i
~TuongVan Do
Chairperson

ATTEST:

JOHN SWIECKI, Community Development Director



City of Brisbane

Planning Commission Agenda Report

TO: Planning Cormmission For the Mecting of 2/9/17

FROM: Julia Capasso, Associate Planner, via Mec}(i, Community Development
Director

SUBJECT: Zoning Text Amendment RZ-6-16 for amendments to Chapters 17.02, 17.06,
17.08, 17.10, 17.12, 17.16, 17.18, and 17.19, and adding new Chapter 17.33 to
Title 17, Zoning, of the Brisbane Municipal Code to regulate personal cultivation
of medical cannabis by qualified patients and caregivers, and medical cannabis
businesses; City of Brisbane, applicant; Location: Citywide. Continued from the
January 26, 2017 meeting.

SUPPLEMENTAL REPORT:

At the January 26, 2017 Planning Commission meeting, the Planning Commissioner voted
unanimously (3-0-2) to continue the public hearing for this application to tonight’s mceting. The
January 26, 2017 agenda report is attached {Attachment B) for reference.

Family Child Care Homes: Licensing Requirements and Safeguards

Prior to tonight’s continued hearing, an individual Comumissioner requested additional
information about how to prevent cxposure of children to medical cannabis cultivated at a private
residence that is operated as a family cbild eare home.

Family child care homes provide care, protection and supervision to children for periods of less
than twenty-four (24) hours per day while the parents or guardians are away. Family child care
homes must be licensed by the State in addition to obtaining any applicable discretionary permits
and a business license from the City of Brisbane. Small family child eare homes (eight or fewer
children) are permitted uses and large family child care homes (nine to 14 children) arc
conditionally permitted uses in all residential districts.

Statc licensing regulations for family child care homes are contained in Title 22, Division 12,
Chapter 3 of the California Code of Regulations. Section 102417(g)(4) of Article 6 (see excerpt
provided in Attachment A) outlincs safety requirements for family child care homes, including
secure storage requirements for any item that could pose a danger to a child. This includes
medical or recreational cannabis.

Proposed Requivements for Secure Cultivation and Storage Areas

The proposed amendments to Title 8, Health and Safety, contain performance standards for
medical cannabis cultivation. These standards include the following security requirements:

H.1.1

RZ-6-16
February 9, 2017 Meeting
Page 2

e Proposed Section 8.12.040.B.2.c: Interior cultivation areas are restricted to one room of a
residence, or within a self-contained outside accessory structure that is secured, locked,
and fully enclosed.

e Proposed Section 8.12.040.B.2.d: Exterior cultivation areas must be enclosed by a secure,
opaque, solid fence or wall at least six feet in height, consistent with the fence and wall
height regulations contained in Title 17. The fence or wall shall include a lockable gate...

These proposed standards would ensure that medical cannabis is securely stored and inaccessible
to any person other than the cultivator.

Additionally, per Section 102392 of Article 3, the Department of Social Services must conduct
an on-site visit to the proposed child care home before granting a license. Every licensed child
care home is subject to unannounced site visits by the Department once every five years, or at
any time based on a complaint filed with the Department. The Department will inspect any part
of the family child care home to which children have access, including outdoor areas (Section
102391, Article 3). These provisions ensure that homes with unsafe or unsecured medical
cannabis cultivation or storage areas may not be licensed, and allow parents, neighbors, or any
other concerned party to file a complaint in the case of noncompliance.

STAFF RECOMMENDATION
Adoption of the attached draft Resolution RZ-6-16 recommending approval of the proposed

zoning text amendments to the City Council.

ATTACHMENTS:
A. Excerpts from California Code of Regulations, Title 22, Division 12, Chapter 3
B. January 26, 2017 Planning Commission meeting agenda report
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Attachment A

Excerpts from California Code of Regulations, Title 22
Division 12, Chapter 3

Article 4. ENFORCEMENT PROVISIONS

Section 102391, Inspection Authority of The Department

(a) Any duly authorized officer, employee, or agent of the Department shall, upon presentation
of proper identification, enter and inspect any place providing personal care, supervision, and
services at any time, with or without advance notice, to secure compliance with, or to prevent a
violation of, the regulations adopted by the Department governing family child care homes, and
in accordance with Section 102396.

(b) The licensee shall permit the Department to inspect the family child care home, and to
privately interview children or staff, to determine compliance with or to prevent violations of
family child care laws or regulations. The Department shall exercise this authority as specified in
Health and Safety Code Section 1596.8535(a).

(c) The licensee shall permit the Department to inspect any part of the family child care home in
which family child care services are provided or to which children have access.

(d) The licensee shall permit the Department to inspect, audit, and copy children's records or
other family child care home records upon demand during normal business hours. Records may
be removed if necessary for copying. Removal of records shall be subject to the following
requirements:

(1) Licensing representatives shall not remove the following current records unless the same
information is otherwise readily available in another document or format:

(A) Current emergency information cards for current children in care as specified in
Section 102417(g)(7).

(B) The current roster of children in care as specified in Section 102417(g)(8).
(C) Children's immunization records as specified in Section 102418(g).

(D) Documentation of completion of health and safety training by the licensee and other
personnel as specified in Sections 102368(d) and 102416(c).

(E) Any other records containing current emergency or health-related information for
current children in care or staff.

(2) Prior to removing any records, a licensing representative shall prepare a list of the records
to be removed, sign and date the list upon removal of the records, and leave a copy of the list
with the licensee or designated substitute.

(3) Licensing representatives shall return the records undamaged and in good order within
three business days following the date the records were removed.

Section 102392, Site Visits

(a) Site visits to family child care homes shall be conducted as specified in Health and Safety
Code Sections 1596.8535(a) [as referenced in Section 102391(b)] and 1597.55a.

H.1.3

Attachment A

Health and Safety Code Section 1597.55a provides in part:

"Every family day care home shall be subject to unannounced visits by the department as
provided in this section. The department shall visit these facilities as often as necessary to ensure
the quality of care provided.

(a) The department shall conduct an announced site visit prior to the initial licensing of the
applicant.

(b) The department shall conduct an annual unannounced visit to a facility under any of the
following circumstances:

(1) When a license is on probation.
(2) When the terms of agreement in a facility compliance plan require an annual evaluation.
(3) When an accusation against a licensee is pending.

(4) In order to verify that a person who has been ordered out of a family day care home by
the department is no longer at the facility.

(c) The department shall conduct [random] annual unannounced visits to no less than 10 percent
of facilities not subject to an evaluation under subdivision (b)...

(d) Under no circumstance shall the department visit a licensed family day care home less often
than once every five years.

(e) A public agency under contract with the department may make spot checks if it does not
result in any cost to the state. However, spot checks shall not be required by the department.

(f) The department or licensing agency shall make an unannounced site visit on the basis of a
complaint and a followup visit as provided in Section 1596.853.

(g) An unannounced site visit shall adhere to both of the following conditions:

(1) The visit shall take place only during the facility's normal business hours or at any time
family day care services are being provided.

(2) The inspection of the facility shall be limited to those parts of the facility in which family
day care services are provided or to which the children have access.
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City of Brisbane

Planning Commission Agenda Report

TO: Planning Commission For the Meeting of 1/26/17
FROM: Julia Capasso, Associate Planner, via John Swiecki, Community Development
Director

SUBJECT: Zoning Text Amendment RZ-6-16 for amendments to Chapters 17.02, 17.06,
17.08, 17.10, 17.12, 17.16, 17.18, and 17.19, and adding new Chapter 17.33 to
Title 17, Zoning, of the Brisbane Municipal Code to regulate personal cultivation
of medical cannabis by qualified patients and caregivers, and medical cannabis
businesses; City of Brisbane, applicant; Location: Citywide.

REQUEST: City Council-initiated zoning text amendments to add new definitions and modify
existing definitions of medical cannabis-related terms; conditionally allow medical cannabis
distribution, manufacturing, and warehousing in the TC-1 district; allow research and
development (laboratory testing) of medical cannabis in the TC-1, SCRO-1, and SP-CRO
districts; and establish performance standards and permit application requirements for medical
cannabis businesses.

RECOMMENDATION: Recommend approval of Zoning Text Amendment RZ-6-16 via
adoption of Resolution RZ-6-16.

ENVIRONMENTAL DETERMINATION: The project is consistent with the General Plan per
State CEQA Guidelines Section 15183 (a)--this proposal falls within a class of projects which are
consistent with existing zoning or general plan policies for which an EIR was certified and shall
therefore not require further review. The exception to this section requiring environmental
review as might be necessary to examine project specific significant effects does not apply.

APPLICABLE REGULATIONS: The Medical Marijuana Regulation and Safety Act is
codified in Sections 19300-19360 of the California Business and Professions Code. State
regulations governing the personal cultivation and use of medical cannabis by qualified patients
and caregivers (“Compassionate Use Act”) is located in the California Health and Safety Code
Sections 11362.7 - 11362.85. Zoning Code definitions are located in BMC Chapter 17.02.
Permitted uses in the R-1, R-2, R-3, and R-BA residential districts are located in BMC Chapters
17.06, 17.08, 17.10, and 17.12, respectively. SCRO-1 zoning district regulations are located in
BMC Chapter 17.16. SP-CRO zoning district regulations are located in BMC Chapter 17.18. TC-
1 zoning district regulations are located in BMC Chapter 17.19. BMC Chapter 17.32 contains
general regulations applicable to a variety of building and land uses throughout the City.

DISCUSSION:
In October 2015, passage of the Medical Marijuana Regulation and Safety Act (MMRSA)
enacted State regulations for licensing and regulation of medical cannabis (marijuana)

businesses. The MMRSA establishes a dual licensing structure, whereby a business must obtain
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a local license or permit from the local jurisdiction prior to obtaining a State license. If local
jurisdictions do not allow the proposed medical cannabis business, the business cannot obtain a
State license. This vests ultimate authority with the City to determine what medical cannabis
businesses, if any, should be allowed to operate. Medical cannabis businesses included in
MMRSA include commercial cultivation, retail sales (“dispensaries”) and direct-to-consumer
delivery, distribution/transporting, laboratory testing, and manufacturing.

Enacted by a voter initiative in 1996, the Compassionate Use Act enacted a licensing process for
qualified patients or caregivers to cultivate medical cannabis for the patient’s personal
consumption (not sale). Qualified patients must be suffering from terminal or life-altering
illnesses (defined in the statute), obtain a prescription for medical cannabis from a doctor, and
obtain an identification card from the county health department. Caregivers must also obtain an
identified card from the county. Identification cards must be renewed annually. Under the
Compassionate Use Act, a qualified patient or caregiver may grow up to six mature or 12
immature plants per qualified patient. Local jurisdictions have the authority to control where
cultivation can occur on a property, and may adopt other performance standards for cultivation.

The City Council reviewed the provisions of the MMRSA and the State’s regulations for
personal cultivation of medical cannabis in the spring of 2016. Following extensive discussion,
the City Council directed that zoning code amendments be initiated to:

e Expressly ban medical cannabis dispensaries;

e Permit research, development, and testing of medical cannabis by-right in certain zoning
districts;

e Allow manufacturing/processing, transporting/distribution, and warehousing of medical
cannabis as conditional uses in certain zoning districts; and

e Allow personal cultivation of medical cannabis as an accessory use in residential zoning
districts, subject to limitations.

e Allow delivery of medical cannabis or medical cannabis products directly to qualified
patients Citywide.

Text Amendments
Chapter 17.02, Definitions

New definitions address personal medical cannabis cultivation and related terms, and medical
cannabis business terms, including distribution, manufacturing, and warehousing. Modifications
to definitions of home occupation and retail sales clarify that these terms do not include medical
cannabis businesses. The definition of research and development is also modified to specifically
include testing of medical cannabis. Amendments to the definition of “Retail sales and rental” to
specifically exclude cannabis dispensaries accomplishes the express ban on dispensaries.

Because delivery of medical cannabis is not in and of itself a “land use,” no amendments to the
zoning ordinance are necessary to allow the activity to occur.
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Chapters 17.06, 17.08, 17.10, & 17.12 — Personal Cultivation in Residential Districts

The proposed amendments modify the “permitted uses” sections of all residential district
regulations to classify personal cultivation of medical cannabis as a permitted accessory use
(subordinate to the primary residential use on the property). Designating personal cultivation as
an accessory use effectively prohibits “grow houses,” where vacant homes or properties are used
to exclusively to cultivate medical cannabis. A reference is also added to the performance
standards for personal cultivation in residential districts established in Title 8 (see discussion of
Title 8 amendments below).

Chapters 17.16, 17.18 and 17.19 — Medical Cannabis Businesses in Commercial Districts

The amendments to Chapter 17.16, SCRO-1 District, 17.18, SP-CRO District, and Chapter
17.19, TC-1 District, clarify that research and development (permitted by-right in the SP-CRO
and TC-1 Districts, and conditionally permitted in the SCRO-1 District) of medical cannabis
must comply with the performance standards and application requirements for medical cannabis
businesses established in a new Chapter 17.33, Medical Cannabis Businesses (see discussion
below). Additionally, medical cannabis distribution, manufacturing, and warehousing are
proposed as conditional uses in the TC-1 district, subject to compliance with the performance
standards in new Chapter 17.33.

17.33 — Performance Standards and Application Requirements for Medical Cannabis Businesses

New Chapter 17.33 establishes strict performance standards and application requirements for
medical cannabis businesses and research and development involving medical cannabis.
Performance standards include requirements for State licensing and accreditation, hours of
operation, odor control, security measures and plans, and inspections by the Police Chief upon
reasonable notice. Additionally, the Chapter requires applicants to submit business owner
information, background checks, documentation of the business type, documentation of
applicable State licensing, building and tenant improvement plans, and a 24/7 security plan
before a use permit or business license may be issued. A separate application checklist (see
Attachment D) must be completed and submitted with any use permit, or business license
application and would be reviewed by the Police Department, Community Development
Department, Public Works Department, and Fire Department. Businesses that do not operate in
compliance with the performance standards established in the Chapter may be subject to use
permit or business license revocation, as determined by the Police Chief.

The Police Department has reviewed and recommends the performance standards and
application requirements set forth in the draft text amendments.

Title 8: Performance Standards for Personal Cultivation of Medical Marijuana

Chapter 8.12 - Personal Cultivation of Medical Marijuana

The resolution also proposes adding a new Chapter 8.12 to Title 8, Health and Safety, containing
performance standards for the personal cultivation of medical cannabis. While the Commission
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does not administer or have authority over Title 8, the regulations pertain to the proposed zoning
text amendments, and are provided for information in Attachment B.

The City Council expressed great concern with the potential for “grow houses,” where private
residences are used exclusively for cultivation of medical cannabis by multiple qualified patients
or a caregiver representing multiple patients. The Police Department has recommended allowing
one cultivation area per eligible private residence at a maximum size of 100 square feet.
Additionally, the Police Department recommends an overall cap of 50 plants per private
residence, regardless of how many qualified patients may reside there or how many qualified
patients a qualified caregiver may represent.

Other recommended performance standards include requirements to secure cultivation areas in
one room of a residence, in a secured accessory structure, or in a locked, fenced outdoor
enclosure. All cultivation areas would additionally be required to comply with all applicable
health and safety codes.

STAFF RECOMMENDATION
Adoption of the attached draft Resolution RZ-6-16 recommending approval of the proposed
zoning text amendments to the City Council.
ATTACHMENTS:
—A—Fable-of Redtined-Fext—
C. Medical Marijuana Regulation and Safety Act excerpts regarding dual licensing structure

D. Draft Medical Cannabis Business Compliance Checklist
i . L . - .
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6. TRe use of gas products (CO,, butane, etc.) for medical cannabis cultivation or processing
is proNibited.

7. From 3 public right-of-way, there shall be no exterior evidence, including but not limited to
odor, view)\or other indication of medical cannabis cultivation or processing on the property.

8. The qualifie{ patient or caregiver shall not participate in medical cannabis cultivation in

safety, to assist in thd enforcement of this chapter, and to avoid unnecessary confiscation
and destruction of medigal cannabis plants and unnecessary law enforcement
investigations, the qualifgd patient or primary caretaker growing medical cannabis pursuant
to this chapter may notify Xje City of Brisbane regarding the cultivation site. The names and
addresses of persons provid{ng such notice, or of cultivation sites permitted under these
regulations shall not be consiNered a public record under the California Public Records Act.

10. The medical cannabis cultivaNon and processing area shall not adversely affect the
health or safety of the nearby residgnts in any manner, including but not limited to by
creating dust, glare, heat, noise, noX\pus gases, odor, smoke, traffic, vibration, or other
impacts, or be hazardous due to use ok storage of materials, processes, products or wastes;
and

11. The medical cannabis cultivation or progessing shall not adversely affect the health or
safety of the occupants of the residence or uSers of the accessory building in which it is
cultivated or processed, or occupants or users\of nearby properties in any manner, including
but not limited to creation of mold or mildew.

8.12.050 — Public Nuisance

It is declared to be unlawful and a public nuisance for any Person owning, leasing, occupying, or
having charge or possession of any premises within any incoxporated area of the City to cause
or allow such premises to be used for the outdoor or indoor cuXjvation of cannabis plants for
medicinal purposes, or processing thereof as described herein, ¥ to process, cultivate or allow
the cultivation of cannabis plants for medicinal purposes in any manner that conflicts with the
limitations imposed in this Chapter.

8.12.060 — Penalties

A. Any person who violates any provisions of this chapter shall be guilty oNa misdemeanor,
subject to a penalty of imprisonment in the county jail for a period of time no\to exceed six

B. Any person convicted of an infraction under this chapter shall be punished by:
1. A fine not exceeding $150.00 for a first violation;

2. A fine not exceeding $250.00 for each additional violation of this chapter within one yRar.
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Attachment C
California Business and Professions Code Excerpts
ARTICLE 4, Licensing [Beginning §19320]
19320.

(a) All commercial cannabis activity shall be conducted between licensees, except as otherwise
provided in this chapter.

(b) Licensing authorities administering this chapter may issue state licenses only to qualified
applicants engaging in commercial cannabis activity pursuant to this chapter. Upon the date of
implementation of regulations by the licensing authority, no person shall engage in commercial
cannabis activity without possessing both a state license and a local permit, license, or other
authorization. A licensee shall not commence activity under the authority of a state license until
the applicant has obtained, in addition to the state license, a local license, permit, or other
authorization from the local jurisdiction in which he or she proposes to operate, following the
requirements of the applicable local ordinance.

(c) Each licensee shall obtain a separate license for each location where it engages in
commercial medical cannabis activity. However, transporters only need to obtain licenses for
each physical location where the licensee conducts business while not in transport or where any
equipment that is not currently transporting medical cannabis or medical cannabis products
permanently resides.

(d) Revocation of a local license, permit, or other authorization shall terminate the ability of a
medical cannabis business to operate within that local jurisdiction until the local jurisdiction
reinstates or reissues the local license, permit, or other authorization. Local authorities shall
notify the bureau upon revocation of a local license, permit, or other authorization. The bureau
shall inform relevant licensing authorities.

(e) Revocation of a state license shall terminate the ability of a medical cannabis licensee to
operate within California until the licensing authority reinstates or reissues the state license.

(f) In addition to the provisions of this chapter, local jurisdictions retain the power to assess fees
and taxes, as applicable, on facilities that are licensed pursuant to this chapter and the business
activities of those licensees.

(g) Nothing in this chapter shall be construed to supersede or limit state agencies, including the
Department of Food and Agriculture, the State Water Resources Control Board, and the
Department of Fish and Wildlife, from establishing fees to support their medical cannabis
regulatory programs.

(Amended (as added by Stats. 2015, Ch. 689, Sec. 4) by Stats. 2016, Ch. 32, Sec. 23. Effective
June 27, 2016.)

19321.

(a) A license issued pursuant to this chapter shall be valid for 12 months from the date of
issuance. The license shall be renewed annually. Each licensing authority shall establish
procedures for the renewal of a license.

(b) Notwithstanding subdivision (b) of Section 19320, the premises or person that is operating in
compliance with local zoning ordinances and other state and local requirements on or before
January 1, 2018, may continue its operations until its application for licensure is approved or
denied pursuant to this chapter only if (1) a completed application and all required
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Attachment C Attachment D

documentation and approvals for licensure are submitted to the licensing authority no later than Medical Cannabis Business
the deadline established by the licensing authority and (2) the applicant continues to operate in . .
compliance with all local and state requirements, except possession of a state license pursuant Compliance Checklist

to this chapter. In issuing licenses, the licensing authority shall prioritize any premises or person
that can demonstrate to the authority’s satisfaction that the premises or person was in operation

and in good standing with the local jurisdiction by January 1, 2016. This.chccklist sllmll b? completed by the applicant and anachccli toa use pcnpit or bu§incss liccnlsc application for
medical cannabis businesses or research and development businesses involving medical cannabis. Incomplete

(c) Issuance of a state license or a determination of compliance with local law by the licensing checklists will delay permit processing.

authority shall in no way limit the ability of the City of Los Angeles to prosecute any person or

entity for a violation of, or otherwise enforce, Proposition D, approved by the voters of the City of BUSINESS AND OWNER INFORMATION

Los Angeles on the May 21, 2013, ballot for the city, or the city’s zoning laws. Nor may issuance
of a license or determination of compliance with local law by the licensing authority be deemed
to establish, or be relied upon, in determining satisfaction with the immunity requirements of Name of Business Owner(s)
Proposition D or local zoning law, in court or in any other context or forum.

Name of Business

BUSINESS TYPE
[0 Sole Proprietorship O Corporation OLLC [ Partnership

MANAGEMENT EMPLOYEE INFORMATION

Name

Address

Name

Address

Name

Address

PROPERTY INFORMATION
Street Address
APN(s)

Property Owner

Owner Address

Owner Email

Owner Phone

Zoning District: Select Zoning District

[0 SP-CRO [ SCRO-1 O TC-1
ACTIVITY TYPE (Check all that apply)

[0 Research and development [0 Manufacturing [0 Warehousing [ Distribution
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Attachment D

ON-SITE MEDICAL CANNABIS INFORMATION

Weight (Ibs) to be Weight (Ibs) to be stored Weight (Ibs) to be
received on property on  on property on a daily transported from
a daily basis basis property on a daily basis
Raw (uflprocessed) medical Ibs Ibs Ibs
cannabis E— —
Processed medical
bi dical bi Ibs Ibs Ibs
products
ATTACHMENTS

Attach the following documents to this checklist:

O Documentation of Business Organization
Sole Proprietor —Fictitious Business Name Statement (if different than owner’s name)
Corporation —Articles of Incorporation and Corporate Bylaws
LLC —Articles of Organization and Operating Agreement
Partnership —Partnership Agreement

O Live Scans (for business employees listed on application) obtained from Brisbane Police
O Copy of State License, if Available (or Statement of Which License will be Obtained)

O State Certificate of Good Standing for business owner (the State in which the entity is organized can provide
information about how to obtain one)

O List of All Individuals or Entities that Own the Business, including their percentage of ownership. If other
entities are part of the ownership, provide the same list of ownership for the entity. The goal is to see the
underlying ownership by individuals. The City may require additional documentation at its discretion.

O City of Brisbane Business License Application with verification of fee payment

O Written Description of Operations. A written statement describing the following:
e Business activity, product, production, and sources.

Hours of operation

Odor control

Visibility of operation

Labeling

O Building, Site and Floor Plans
e Five (5) sets of plans.
Consult with Community Development Department staff for plan submittal requirements.

O Stormwater Control
e All applications proposing between 2,500 and 10,000 square feet of new or replacement impervious
surfaces on a site must complete the Small Projects Checklist.
e  All applications proposing more than 10,000 square feet of new or replacement impervious surfaces on
a site must complete the C.3/C.6 Project Checklist.

O Wastewater Pre-Treatment Control (For Industrial Users)
e Provide a completed wastewater discharge permit application from the San Francisco Public Utilities
Commission.
e SFPUC approval of the wastewater discharge permit is required prior to building permit issuance.
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O Description of Water Infrastructure
e  Expected source of water
e Level of water use (gallons per day).

This information must include the business as well as the entire parcel.
O Security Plan, Security Measures and Security Breach Response

e Describe and document a 24/7 Security Plan.
e Address security measures and responses to security breaches.

O Fees
e Use permit, building permit, or business license application fee; refer to the master fee schedule.

BUSINESS OWNER

By signing below, I(we) expressly

e consent to entry and inspection of the premises by the City of Brisbane Police Chief, or designee, upon
reasonable notice;

e acknowledge that a use permit or building permit does not authorize nor provide immunity or defense to
any activity prohibited under federal law, statute, rule or regulation; and

e hereby release, indemnify and hold harmless the City of Brisbane, and its agents, officers, elected officials,
employees and contractors from losses of any kind resulting from the use permit or business license
application.

I(we) certify under penalty of perjury that the information submitted in this application, including all supporting
documents and materials is, to the best of my(our) knowledge and belief, true, accurate, and complete. I(we) further
certify that I(we) am(are) authorized to sign this application and thereby bind the applicant and all of applicant’s
owners to compliance with all permit conditions.

Signature Date

Name and Title

PROPERTY OWNER

By signing below, I certify that I have reviewed this application, and approve of the use of the property for the
purposes stated in the application. I expressly consent to entry and inspection of the premises by the City of
Brisbane Police Chief, or designee, upon reasonable notice. I further certify that I am authorized to sign this
application.

Signature Date

Name and Title
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airperson Do opened the public hearing.

sanager of The Davey Tree Expert Company, addressed the Commission in support
of the applicatiom~Kg answered Commissioner’s questions regarding temperature monitoring of the
wood chip piles on the S and proximity of parked vehicles to the debris storage areas.

Commissioner Anderson moved a
hearing. The motion was approved 4-0.

Commissioner Cunningham seconded to close the public

After deliberation, Commissioner Anderson moved a jon of Resolution UP-10-16, seconded by

Commissioner Mackin. The motion was approved 4-0.
H. OLD BUSINESS

1. CONTINUED PUBLIC HEARING: Zoning Text Amendment RZ-6-16; Zoning Text
Amendments to Chapters 17.02, 17.06, 17.08, 17.10, 17.12, 17.16, 17.18, 17.19, and adding
new Chapter 17.33 to Title 17, Zoning, of the Brisbane Municipal Code to define and
regulate medical cannabis-related activities and businesses in various zones within the City
of Brisbane; City of Brisbane, applicant.

Associate Planner Capasso gave the staff presentation.

Commissioner Mackin asked whether the City could coordinate with the State Department of Social
Services to prevent the licensing of family day care homes that may also be used for personal
medical cannabis cultivation.

Commissioner Cunningham noted inconsistencies in terms relating to primary caregivers in the
draft Title 8 amendments, which were not included in the resolution under consideration by the
Planning Commission. Staff indicated the inconsistencies would be eliminated prior to being
presented to the City Council.

Commissioner Mackin asked if the proposed Title 8 amendments compelled individuals growing
medical cannabis to notify the Police Department. Associate Planner Capasso indicated the Title 8
text did not require Police Department notification, but it was encouraged and would be maintained
as confidential information and would not constitute a public record.

Commissioner Mackin asked if an individual voluntarily notified the Police Department that they
were cultivating medical cannabis, and that information was not a public record, would the City be
precluded from providing that information to the State Department of Social Services if that
individual then applied for a family day care home license?

Director Swiecki indicated staff would follow up on that prior to the City Council’s consideration of
the Title 8 amendments.

Commissioner Anderson asked if the Council had considered the Federal status of cannabis.
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Director Swiecki noted that during the Council’s discussions, legal risk associated with allowing
medical cannabis-related uses consistent with State law was not identified as a major concern.

Commissioner Anderson asked if Federal senate bill S. 683 (introduced 2015), reclassifying
marijuana as a Class II controlled substance and exempting possession, manufacturing, cultivation,
and other activities involving medical cannabis regulated by individual States, had been passed.
Staff indicated they would research the issue.

Commissioner Mackin said she understood retail dispensaries and commercial cultivation were
controversial, but she believed there could be significant financial benefits for communities that
allow those uses. She thought the Council should revisit their policy direction regarding
dispensaries and commercial cultivation and consider the potential benefits in addition to the
concerns they had expressed.

Commissioner Anderson stated it was inappropriate for the City to license businesses for a product
prohibited under Federal law.

Chairperson Do opened the public hearing. Seeing no persons wishing to address the Commission,
Commissioner Cunningham moved and Commissioner Mackin seconded to close the public
hearing. The motion was approved 4-0.

After discussion, Commissioner Cunningham moved and Commissioner Mackin seconded to adopt
Resolution RZ-6-16, recommending approval of the Title 17 amendments to the City Council as
drafted. The motion was approved 3-0-1 (Commissioner Anderson abstaining).

INJTEMS INITIATED BY STAFF

DirectorN§wiecki said Development Agreement DA-1-16 was approved by the Council as
recommendA\by the Commission. He announced the City Council would hold a Baylands public
hearing ogl Febr 16", and was tentatively scheduled to consider recreational cannabis issues on
March 2™.

J. ITEMS INITIATED B E COMMISSION

Chairperson Do asked if the Plantgg Commissioner Academy was still accepting registration.
Director Swiecki said the event had sold\ut, and indicated he would keep the Commission apprised
of future training opportunities should they axge.

Chairperson Do expressed her thanks to former Comwgissioners Carolyn Parker and Dave Reinhardt
for their service. She welcomed new Commissioners Cingingham and Mackin.

K. SELECTION OF PLANNING COMMISSION OFFICER!
After discussion, the Commission agreed to postpone officer selection tnhe March 9" meeting

when all Commissioners would be present. It was the consensus of the Congjssion to appoint
Commissioner Anderson on an interim basis to fill the vacant Vice Chair positr



" City of Brisbane

Agenda Report

PATE: City Couneil meeting of March 3, 2016
T Mayor and Cly Coungd]
FROM: Michael Roush, ity Atomey

Teresa L. Stricker, Deputy Cily Allomey

SUBJECT: TFurther PDiscussion Concerping Cubtivation of
Lise

Medical Marijuana for Personal

PLRPOSE

The purpose of this i 1s W conlinm the Councl direction @ the Counedl’s fast
meeting thil cultivation ol medical mariuana for personal wse would be allowed without
restriction In all zoning distriets, or to provide elarifviog divection w st coucerning this
T

BACKGROUND
A, The Medical Marijuana Regulation and Safety Act

Last 1all, the Legislature passed the Medicad Murijoana Repuiation aad Salety Act
The Aet consists of three separate pieces of legislation governing the Heensing and contral of
medicat magijuana businesses in the state. With certain linutations, the Act generatly protecis
cities” local licensing practices, zoning ordinances and police power,

Among other thizgs, the Act estahlishes dual licensing strueturs reguiriog bodh o state
license and any local ficense or permit required by ordinance tor medical marijuana-redamed

businesses.

The Act requires state licensing for businesses ergape cultivation. retail sales {so
cilied “dispensaries™, disssibution, rsspoctation and delivery ol wedical marijuana or
medical marijuana products. The Act restricss the oumber of categovies of state medival
marijuana Beenses any business may hold, and prohibits medical marijuana Heensees from
also ftolding state licenses (o sell aleohol, The Act aise Himits “verlical intepration™ by

requiring third party distribution, ransportation aed testing of medical marijuana products.

The Act further estalslishes unitonn security requirements for dispensaries and
transporters, reguiales physivians and recognizes locat authority 1o levy taxes and

B. Prior Council Counsideration

AL ils meeting on February 18, 2016, the Couneil discussed these medical manijuana
regulations and took action, as well as provided direction wo stafl, concerning e application
of these reguliions in Brisbare,

The Council adoped a resolution contirmirte that commercial valtivation of medical
marijuana s banned in Brisbane, and decided not to consider amending the zoning ordinance
to allow commercial cultivation,

Congerning personal culivation of medieal marijuana, there was o consensos that that
personal cultivaiion, as defined under State Taw, should he allowed. Couneil also ngreed that
deliveries ol medical marijuana, as defined under $tate law, would not be banned.

Counctl directed stafl’lo initiate a zoning ordinance amendment (o {a) add an express
ban o medical mariuana dispenswries, (b allow research, development and testing off
martiuana as a matter of vight i cortain zoming districts and (o} allow manulacturing,
processing, warehousing, transporting and <istribuling of mariiuanit as a condttional use in
certain zoning districts.

C. Concerns About Grow Houses Radsed by the Mavor

Foblowing the meeting, the Mayor expressed a concern to stafl that by not Imposing
any restrictions on personal cuitivation bovond what state law imposes, the City may open
the daar for large “grow houses,” i.e., residences where farge numbers of wmarijusna plants
arg grown, FPhe Maver asked stafTo place this item on the agenda 1o conitrm the Council™s
direction, or lor Counetl 10 provide clarifving divection.

DISCUSSION

The new state law permits cultivation of mariiuana for persenad medical use so long as
the cultiviation oveurs within a 100 square fout area for an isdividual qualifyving patient and
within a 3K} square foot areg for a primary caregiver of up o fve patients.

Those engayged in personal cultivation for medical use within these steict imits will nor
need a business license from the state under the tew state Jaws, But cultivation ot medical
marijuana bevond the limits preseribed by the state constitates commercial culiivation and
witl require a state license, And the Act phases out the existing model of manjuana
coaperatives and collectives ore year alter the state commences issuing ficenses,

The new state faws did not change existing state law estahlishing immamity fTom arrest
for pattents with medical marijuana cards who possess up o 6 mature or 12 immature pluns,



or up 1o & aunces of processed macijusaa. These state Jaws provide immunity from arrest for
a greater amount of mariiuana with permission Trem a doctar,

The new state lows du not restrict the authority of cities 1o adope zoning regllations t
ban or further resteict personal cultivation of martiuana in their local jurisdictions i they
choose. risbane does not currently regulate cultivation ol marijuana for personad use. The
Mayor has asked whether sllowing personal cultivation of medieal marijusng would perniit
“arow houses™ i Brisbane.

caregiver naay cultivate unly up 300 square feet
se. 1UTs unetear how many mauwe piants

Linder the new state Lnws, & prim
without

-tsswedd commerciat cultivation |
coutd he successtully grown i such an area In cases whete a doctor has authorized a large

number of plants per patient.

One of the issues in the conlirmed grow house situation that the Police Department
investigated last vear was that it appeared no one was actually residing in the house, although
all of the tenants on the lease had medical mesijuana cards and at least one of the tenants had
the property address on his driver’s license, Becuuse the wnants had not exveeded the large
number ol marijuana plants prescribed on thelr medical norijuosa cards, e Bistrict
Attoeiey s ONice would not prosecute.

The City may restrict persoital cultivation of sredical marijuana to reduce the
iikelihood of another grow house siteation without completely banning ali personal
cultivation ol medical marijuana within its jurisdiction. Should the Council wish to impose
restrictions on persona) cultdvition ol marijusni, hewever, 1 must do so by amending the
zoming ordinanee. State law preempts cities fton: making the possession or cultivation of
Imarjuana a crime.

For example, the Cily may choose to restrict persenai cultivation w resideniisl zones
and allow cultivation only at a patient ar carcgpiver's primary residence. Alternatively, the
City may rict the size of the cuitivation area aliowed inany zone well helow the 1{H)
suitre oot 300 square Yoot maximums state law establishes for cultivation by natients and
sivers without a state business Heense, Similarly, a ity may be able (o limit the number
of plants a patient may cullivate it any zoae,

Shouid the Couneil wish to consider imposing restrictions on personal cultivation of
medical marijuang without banning personal cubtivation entirely, stafT recommends that .~
Counedl direet stadT to initiate & zoning text amendment process belore the Plansing
Commission 10 consider options for secompiishing that goal.

e

. e C]a:_\-'lo{'t Holstine, Ciny

Manager

1. Stricker, Depury E.‘it.v
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Agenda Report

DA City Cauncil mectng of Febroary 18, 2016 2
T Mavor and City Couneil
.
RO Mivhael Rowsh, City Attamey
Teresa L. Stricker, Deputy Clty Atterney
SUBIECT: Modieal Mavljuana Repuiatans
CITY COUNCIL GOALS
T assiee the sofety of property wisd citiens residing, warking, ar vistiing Brishaoy.
Ta preserve and suhanee livahility and diversity af neighborhoods,
Ta preserve the nuique crrent chacactet of Brishane,
‘Fa pramote econontic doveluprent that stabilizes and diversilies the tax hase.
PLRPOSE
The purpose af this tem 15 for the Council to determing, n fight af new stane lass
regniating medicad masijuana-refated businesses, whether te fallaw the recanmendations B
af the 1lealth and Safety Commivee & Commitee™) regarding the City's existing i ’ 4.
macijuang reeulations and possible uew marijuang resulations,
Nave af 1he new regulations recommaended by the Commiuee would testrict the we
af macijuans in Brasbane, © . L U
- =3

RECOMMENDATHONS

City of Brisbane .

The Committes reconunends that the Couwnedl adag the resolution dhat
accompanies this report to confirm that under the stae’s new medical
marjuanis laws, the stile may gof ssue g license w cultivate medical
e jue within Brishane becsuse the Cly's zoning ordinance bans
cotutiercial cultivation of martjuana in every zone.

The Committee further recommends that te Cauncil aor consider amending,
the »oning ordinance to altow commercial cultivation of medical murizuw,

The Committee also recommends that e Council consider adopting a variely

of new medical-mariuana refated repulations. In particular, the Comimitice

reconunends that the Couneii:

s Direct stal? 1o niliste a going wext amendment process hefore the
Planning Conatission o consider banning the cultvaden ol marijuana lor
persemal medical use,

o 3irect staff o dradl an ordinance banning the delivery of marijuana or
marijuana producss W gualilving patients, primary caregivers and esting

Tacibities loced within Brisbane;

o Direct staiT to initate a zoning lext amendment process betore she
Planning Comunission W coasider adopiing an express proliibition agains:
merijuana dispensuries; and

» Direct stalT w initiate o zoning wext amendment provess before the
Pranning Commission to consider banning other tepes of marijuana-related
businesses in Brisbune, such as those enpaged 10 researching and
developing, mamutfacturing/processing, warchousing, esling, transportisg
and distributing of mariiuana andfor marijuana producis.

Should gy marijuana-related businesses be atiowed 10 operate in [3vishane,
whether restricted or not, stall recommends that the Council consider
divecting stalT to dralt @t ordivance requiring such businesses o obtaina
license front the Ciy,

@ the Counct] plan w adopt any legislation Imposin

i

Stall recommends

new regulations on manjuana-related businesses po farer than esriv 207 10




BACKGROUND

Fast Fadl, the Eeaislure passed the Medivad Marijuana Regutation and Salery Act.
The Act, as originally enacted, cansists of three separate picces ol legislation govering
the licensing aad controd of medical marijuana businesses in the state. With certain
limitations, the Act generally protects cities” locad licensing practices, zoning, oréinances
and potice powet.

Among other things, the Act establishes dual licensing structure requiring hoth a
state license and any foval license or permis required by ordinanee for medical manjuana-
relmed businesses,

The At requires sate licensing Tor businesses engaged in cultivation, retail sales (so
catiad “dispenssries™}, distribution, transportation and detivery of medical marijuama or
medical marijuana products, The Avt restricts the number of calegories of state medical
rmariiusng Heenses any business may hold, and prohibits medical marjuana Hiceasees rom
also hoiding state licenses to seif aleohol. The Act alse limits “vertival integration™ by

requiring tird party distribution, transportation aod testing of medical martjuana products,

The Act Turther establishes unilorm security requirements for dispensacies and
sransporters, reaulates physicians and recognizes Jocal authority 1o levy taxes and fees.

EHSCLUNSION

Mamy anticipate a rapid growth in marijuzna-related husinesses once the state beging
issuing licenses for such husinesses, Brisbane, like other cities statewide, may wish o
consider imposing local resteictions on such businesses within the broad latuule cities
relain to regulate i this area.

et

On Junuary 2 2016, the Conutitee met w discuss the new state laws pertalaing o
medicat marijuana and o consider new local regulations in this area. The Comuittee
makes the following recomnwndations to Counci

t. The Committee Recommends that Council Adopt a Resolution to Conlirm
thad, under State Law, the State May oz Issee a License to Culfivate
Muedicat Marijuana in Brisbane Beeanse the City’s Zoning Ordinanrce Buns
Commnercial Caltivation of Marijuana,

Linder the aew state L, the state may aof Bssue o license to cuftivate medical
marijuang in any city that bans cultivation within its jurisdiction. As originally emsted,
authorhy for

however, the Act provided that the state was w become the sole licensing

surisdiction. Ha city had anyv local land-use repulation g

Thie League of Clties advised, based on e AcUs original language, that cizies that
didd s have a land-use regulation gaverning conunescial cultivation in ofTeet on March 1,
2016 may be precarpred fom banning or regulating commescial cultivation of medical
masijuarta o1 the fwtare. Fhe League ok e view that, under such circumsiances, the ity
would lose all authority W regulate commtercial cultivation of medical marijuana within its
ywering commercial cuitivation
in eflect by the March 1. 2016 deadline, the League advised that the city would retain its
tocal contral vver commercial cublivation and may amend ils regulations in the future,

10y

Linder Tirishane™s current zoning erdinance, commercial cultivation of marijua;
ol a permitted use in wiy coning district. Coltivation ol marijuana for commersial use is
neither specifically defined in the zoning ordinasee nor similar in nature or characier w
any lund use delined in the ordinance. Under seetion 17.01.080 of the Brisbane Municipal
Cade - which prolibits any land use that is notspecifically defined as a permitied or
conditiona] use — conumercisl cultivation of marijuany (s 4 nos-permitted use in every
ZOmE,

The Act expressly permits cities o rely on general zoning ordinance provisions that
prehibit ald uses that are not expliciily listed as a permitled or conditional use to ban

commercial cuitivation of medical macijuana. The League ol Cities recomimended that arty

citv that relies on such “permissive zoning prinviples™ 1o ban conunercial culvidion adopt
a resolutert, priot to the March [, 2016 deadiing, explaining that interpretation ol'its
coning srdinance and clariiying that under the Act, the state may notIssue a livense to
cultivate medical martjuana within the ¢ity, For this teason, the Commitiee tecommended
that the Counctl adopt such a resolution,

Adter the Commitlee met, the Lepistature passed an urgency bill amending the Act

to remove the March 1, 2016 deadline Jor local povermiments te have land-use regulations

st effect poverning commercial cultivation. This amendment, which ook ¢fTect oo
February 3, 2016, eliminated any areurrtent that cities that do nel have commercial
culdivation resulations in place by March 1, 2016 lose their local authority 1o regulate
commercial cultivation in the Tuture.

Altltowsh the Marcl L, 2816 deadline has now been liited. stall nevertheless

recommends that the Council adopt e resalution currently before the Coupedl 1o avoid




2, The Committee recommends that Cowneil ¥OT Amend the City’s Loning
Ordinance to Allow Comunercial Culfivation in Brisbane.

The Committee Turther reconmends that Council s consider amending the Cliy's
zoning erdinanee to alfow commercial cultivation of medical marijuana in Brisbine i any
roning disiict.

Should, hewever, the Councl] wish e consider allowing commeryial coltivation in

certain zones, as cither 4 permitted or conditional vse, statit recommends sha Coancil take

ieparate actions,

FFirst, stal] reconunends that Council adopt, at its February 15 mecting, the
proposed resolution to clarify that under crrrent Jaw, the state may not Lssue o licerse (o
cizliivate marijuana in Brishane.

Second, stafl recommends that 1 Council wishes o allow any commereial
ciltivation of medical martjuana in Brishane, that the Counel] direet stall'to initiate a
zoning text amendment provess hefore the Planning Commission w consider options o
penmit commteraial cultivation of medical marifuana in certain zones.

Third, to the extent that commercial cultivation of medi narijuana is to be
allowed smywhere in Brishane, whether reeulsted or not, stalt recommends that Council
direct stalT to draft an ordinance requiritg such businesses to obtain a license from the
City.

3. The Committee Recomsuends that Council Bireet Staff to loitiate & Zoning
Text Amenduent Process Befure the Planning Commission {u Consider
Bauning Cultivation of Marijusna for Personal Use in Every Lone.

State faw permits coitivation of mavijuana Tor personal medical use so long as the
cuitivation gecurs within a 100 square foot area Tor an individual qualifying patient and
within a 300 square fout area for a primary caregiver of up to 1ive patients.

Those engaped in cultivation for personal medical use will nof need a license from
the state wetder the new state laws, But caltivation of medical marijusns bevond the siriet
lirnits preseribed by the state for personal cultivation constitutes conumercial cultivation
and wili require a stre Heense. And the Act phases out the existing mode] of marijuana
conperatives and collectives one year alter the state commences issuing lvenses,

The new state Jaws do not restrict the authority ol cities to ban or further estrict
personal cultivation of marijuana in their loeal jurisdictions il they chovse. Although s
Siseussed ghove, the City's zoning ordinance bans cultivation of marijuans Tor commureiol
prurposes, Rrishane does not cusrently regulate cultivation of martjuana for personaf use,

The Committee recommends that Council diregt staii o initate a zoning text
wmendment process belore the Planning Commission to consider probibiling in every zone
the cuitivation of marijuana [or persanal wse. .

4, Fhe Committee Recommends that the Council Direct Staff to Draft an
QOréinance Banning Defivery of Medical Marijuana to Any Brisbane
t.ocatian.

Uinder the Act, o marijuana dispensury Buly oblain a separate steae livense o deliver
medival marijuana or marijuana products w gualilied patients, prinsary caregivers or
testing Facilities, The Act pennits onby licensed dispensaries to engage in such “delivery™
servives; common carriers such as UPS or Federal Express may not obtain a medical
muarijuana delivery Hivense under state law, The Act provides that all medical marijuana
defivery services will he subject 1o regudations that will be adopted in the fsture by the
state’s newly-created Boreau of Medical Marijuana Regubstion.

Fhe Act explicttly provides that cities retain the authority 10 ban or restrict delivery
of medical marijuany in dredr jurisdictions. But there are two Hinits the Act hnpases on
cites” authority o regulate medical marijuana deliveries. Fivst, state law does mor permit
cities 1o rely on permissive zoning principles 1o ban medica] marijuana deliveries. Ratler,
the Act specilically requires any focal bun on medical marijuana deliveries 1o be express.
Second, cities may ol resteict businesses with delivery lcenses [rom asing public roads
within sheir jurisdictions o transport medieal marijuana or medical manjuana producis 10
and from locations sutside ol thelr urisdictions.

Brisbane does not currently have any repulation that expressly bans or restricts the
delivery ol medical marijuana within Brishane,

Lt s unelear sz this titte whether erintinal activity will increase in cities that allow
medical marijuarta deliveries ander the state’s stew Beenging struvture. And ihe stade has
not yet adopted repulations that will uiimately govern state-licensed medical marijuana
defivery sorvices, For these reasens, the Police Chiel recommends that the City b all
medical marijuana defiveries at tlus time, Based on the Chiel™s recommendation, the
Commiltes recomrends that the Council adopt an erdinance banning all marijuand
detiveries o o from any Brishane location.

‘Fo accomplish that goal, staff recommends that the Council direct stalT 1o dratl an
ordinance amending the City's business regulation provisions of the Municipal Code 1o
probibit the delivery ol marijuana or marijuarta products as & business in te Clty. As
explained above, however, such an ordinance would rof prevent the use of pubtic roads in

state leensing program commences, and i s clearer what impiwt medical marijuana



deliveries have in other comanunities, the Council may then revisit whether to allow
medical marijuana deliveries in Bgisbane.

Shouid the Council nevertheless wish 1o allow any medical marijuana deliverios i
Brishane at tals tinwe, staf]l recommends that the Council direct stall 1o draft an ordinance
requiring businesses delivertna medical marijuana in Brisbanc to oblain a ticense from the
iy

The Committee Recommuends that the Council Direct Staff to Initiate

&(m;ng, Fext Amendment Process Before the Planning Ceomnmiission toe
Consider Expressly Banning Marijusns Dispensaries in Every Looe.

Although the Oty 's zoning ordinance does not currestly contain an express
probation against marijoutt dispensaries Tinterprets the zoring ordinance to prohihit
sueh businesses in every zone under she pernussive zoning principles discussed above,

Because, however, it could he argued that ntarijuass dispensarics are similar in
character or nature to permitted retail uses, this intespretation may be challenged in the
future, Althaugh we beticve the Ciry would likely prevail against any sich challenge, the
City nav be reguited 1o devote significant stall timwe and tnour considerable fegal fees in
the Irocess.

Accordigly, the Committee recommends that Couneil direet siaf¥ 1o ludtiate o
zoning text amendment process before the Planning Commission to consider cxpressly
prohibiting martpuana dispensarics in every zone,

11 dispensaries are to be allowed, whether restricted ot not stafi recommends that
Council direet stalT 1o dralt an ordinance requiring such businesses w obtain a licease from
the {ity to operate 1 Brisbane.

6. Fhe Committee Recommends thaé the Conneil DBireet Seaif ta Enitiale o
Zoning Tex{ Amendment Process Before the Phinning Commission to
Caonsider Banning Qther Types af Marijuana-Related Businesses in Every
Zone,

There are a variety of other types of marijuasa-related businesses that may seek 1o
estabiish themselves in Brishune once the staze starts issuing licenses wnder the Act. Such
businesses include those engaged in rescarching and developing, manufacturmg!
processing, warekousing, testing, distributing and transporting of marijusns or marijuana
products, Undet the City's current zoning ordinance, these businesses would be permitted
to operate in any zone in Brishunc tat permics, as a matter of siglt, the same types of lawd
uses for other tvpes ol substances ot prodacts. e o

For example. research and development is permitted as a maiter ol right in the Sierra
Poirt Comnervial sty Rescaren and development, falwication and warehousing are
permitled as a matter of right in the Crocker Park Trade Commercial Distrivi, And
eesearch and development, Hpht manutaciuring/pracessing, and wiarehousing are ajt uses
shat are pormitied as o matter of right in the Manufacturing (M-1} 2one.

The Contmittee recommends that Couneil direet st o nitiate a zoning wext
amendment process before the Planning Commission (o explore options t ban ihese ypues
of marijuana-related husinesses in Brisbane,

To the extent seeh businesses are o be albowed as o permitted or conditional use,
stadf recommends that Counctl divect staff to drall an ardinance reguirtag such businesses
o oblain i lcense from the City w operate in the Brisbane.

TIMvIING CONSIDERATIONS

Ay we understand 01, the sta ¢ eXPEets W bepin issuing wedical margjoana licenses
Jarmgary 2008, But the state may }‘ CHIN SOONCE,

To avoid confusion aboutl what repulations exist in Brishane once the stile begins
issuing medical marijuana licenses, stalf recommends that the Counsel aim o adopt by
any new reguiations it may wish o impose on marijuana-related businesses.

FISCAL IMPACT

The fiscal impact of adopiing the proposed resolusion is the potential saved siaff
tmie, including the costs of fepal services, by clariiving now, Jony belore the state hepins
issuing licenses, that stale Jaw precludes the state fromn issuing licenses o cultivale
i jui i 13rishane.

e tiscal tmpaci of considerisg the sew martiuana repulations discussed above 1s
the stafl tme, including the costs of Tepal services, associied with exploring legislatve
options, drtfting legislation and reports, and ,mmdmu Plansing Commission and Counsil .
meeitngs on these issues. : : D .

Teresa .. Stricker, De pul\ Cily Altorne)
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