
 
 

MEMORANDUM 
 
 
DATE: 2/21/2019 
 
TO: Planning Commission/Open Space and Ecology Committee      
 
FROM: Ken Johnson, Senior Planner, via John Swiecki, Community Development 

Director 
 
SUBJECT: Private Tree Regulations – Draft Ordinance No. 638 
  
 
 
As discussed in the background section of this memo, the City Council directed staff to consider 
updating the City’s tree removal ordinance.  The proposed draft updated ordinance (No. 683) is 
attached.  Both the Planning Commission and the Open Space and Ecology Committee (OSEC) 
are being provided the opportunity to review the draft ordinance and provide advisory comments 
to City Council in advance of City Council’s review of this matter.   As an informational item, no 
formal action is required on the part of the Planning Commission or OSEC.   The draft ordinance 
would replace the existing Tree Regulations, Brisbane Municipal Code (BMC) Chapter 12.12 in 
its entirety.  Since it represents a substantial re-write of that ordinance a redline/strikeout version 
is not provided, although staff has summarized the most significant changes in this memo and 
both the existing ordinance and the proposed draft are attached for reference. 
 
 
Background 
 
In late 2017, the Open Space and Ecology Committee (OSEC) provided a letter to City Council 
indicating their concern about the number of trees that had recently been removed from private 
property in Brisbane and requested that Council consider an update to the ordinance regulating 
tree removals.  A copy of OSEC’s letter is attached for reference. 
 
At the direction of City Council, a joint Planning Commission/OSEC subcommittee was formed 
to review the ordinance and provide guidance on proposed revisions.  The subcommittee met last 
August to review the existing ordinance and outline suggested changes.  A draft update to the 
ordinance was then prepared by staff and circulated to the subcommittee for comment.  The 
subcommittee reconvened in February to further discuss the draft.  The attached draft ordinance 
represents the consensus of the subcommittee and is now provided to both the Planning 
Commission and OSEC for comment.  The draft ordinance and any advisory comments from the 
Commission and Committee will be presented to the City Council this spring.   
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The draft ordinance has also been forwarded to the City Attorney for review, and a number of 
recommended clarifying edits are reflected in the attached draft ordinance.   
 
While there was general consensus regarding the overall ordinance, there were some differences 
of opinion among subcommittee members particularly related to further restricting tree removals 
and adding more replacement trees as described. There was also some discussion in the 
subcommittee regarding larger issues related to greenhouse gas reduction through urban 
forestation that might be best addressed through other City Council directed, non-regulatory 
initiatives. 
 
 
Summary of Draft Ordinance 
 
The draft ordinance represents a substantial re-write of BMC Chapter 12.12.  The key changes to 
the ordinance are outlined by draft BMC section and they are as follows: 
 

• §12.12.010 – Title:  The title of the Chapter has been changed from “Tree Regulations“ 
to “Private Tree Regulations”, to reflect that the ordinance is applicable to privately 
owned trees, which are defined as trees on private property or in the public right-of-way 
subject to private maintenance under a maintenance agreement. 
 

• §12.12.020 – Purpose of Chapter:  This section has been updated to indicate that one of 
the purposes is to maintain the urban forest consistent with the goals of the Climate 
Action Plan and the General Plan.  Also, the statement regarding maintenance of private 
trees that may encroach into the public right-of-way has been revised to be consistent 
with that the provisions that come later in the ordinance. 

 
• §12.12.030 – Applicability:   This is an entirely new section.  It has been added to the 

ordinance, to state up front what the chapter does and does not apply to.  It applies to 
“private trees” as described above.  Other trees in the public-right-of-way are not subject 
to the ordinance, but are under the jurisdiction of the City Engineer.  This is a point of 
internal conflict in the current ordinance.  Other categories to which the ordinance does 
not apply include juvenile non-protected trees, certain trees subject to state public utilities 
jurisdiction and trees otherwise addressed by a separate development permit.  These non-
applicable categories are not new, but have been moved to this section of the ordinance 
for clarity.  

 
• §12.12.040 – Definitions: A number of definitions have been added for clarity and the 

definition of “Protected Tree” has been refined. 
 

• §12.12.050 - Severe Trimming and Tree Removals:  This section has been extensively 
restructured to clearly define and delineate which actions require a notice to the City 
versus those wherein a permit is required.  .   
 
Notice Required:  This subsection has been added to draw a clear distinction between 
trees that require a discretionary action by the City and those that do not.    Under the 
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proposed draft, trees that are neither in a protected class nor outright excluded from the 
ordinance in Section 12.12.030 (such as invasive trees), would require a 7-day notice to 
the City prior to removal.  Severe tree trimming has been included in this category, with 
the caveat that the owner assumes responsibility if such trimming results in the loss of the 
tree.  If that occurs, the City would require tree replacement(s), per the standard 
conditions provided in the Permit Required subsection. The proposed 7-day notice would 
provide an opportunity for the City to verify that the subject tree(s) are in fact only 
subject to noticing and are not protected under the terms of the ordinance.   
 
Permit Required:  Under the Permit Required subsection, a permitting process has been 
defined, including provisions for Content of Application and Findings For Granting a 
Permit.  The findings replaced the criteria for evaluation of the proposed removal of a 
protected tree found in the current ordinance.  Subsections for Decision on Application 
and Notification requirements have also been added, along with a Standard Conditions 
subsection.  Most notably under the conditions subsection, tree removals requiring a 
permit would have at least one-to-one replacement requirements.  In the current 
ordinance tree replacement is not mandatory.  Emergency approvals and exceptions for 
in-lieu payment, off-site planting and financial hardship are also addressed in the 
respective subsections. 
 
Other comments on permitting and replacements:  As previously noted, there were some 
differences of opinion among subcommittee members related to further restricting tree 
removals and adding more replacement trees.  These points are mentioned since they 
were a departure from the consensus of the group. 
 
It was advocated by one of the subcommittee members, that the findings for granting a 
permit for removal of a tree should be narrowed, by eliminating the finding in Section 
12.12.050.B.2.c, “Removal of the tree is necessary for economic or other enjoyment of 
the property.”  This is one of the criteria that was carried forward from the current 
ordinance and allows for discretion on the part of the City, to allow removal of a tree that, 
for example, may be a poorly suited species in an ill-advised location, but does not yet 
rise to the level of one of the other findings.  The other findings are all hazard related and 
include disease, proximity to structures, spread of pests or pathogens and fire. 
 
On the topic of replacement trees, the proposed ordinance adds a mandatory provision for 
replacement trees for permit required tree removals, but for the classes of trees that 
require only a notice or those that are exempt from the ordinance replacement trees would 
not be required.  The subcommittee member advocated for requiring replacements for 
these other classes of trees as well.  Note that under the current ordinance, replacement 
may be required for a “protected tree” but that is left to the discretion of the approving 
authority without criteria for when to apply that condition of approval.  While the 
proposed ordinance would not go as far as one subcommittee member wanted in 
requiring replacements, it would be more rigorous than the current ordinance by 
expanding the replacements to be mandatory for all permit required tree removals. 
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• §12.12.060 – Appeals:  This section has been relocated and revised to follow the 
discretionary approval process detailed in Section 12.12.050. 

 
• §12.12.070 – Maintenance of Trees Over Public Right-of-Way:  This section has been 

revised to more accurately reflect the requirements for maintenance of private trees 
encroaching over the public right-of-way and to remove language that would imply that 
private parties may plant trees in the public right-of-way without city approval.  Note that 
the initial planting of private trees in the public right-of-way is addressed separate from 
this ordinance and may be required by conditions of approval imposed as part of a 
planning permit.  In such relatively rare cases, those trees are treated as privately owned 
trees and would be subject to this ordinance, as indicated in Section, BMC Section 
12.12.030 - Applicability. 

 
• §12.12.080 – Violation- Penalties:  This section has been revised to remove the 

reference to revocation of a business license for a tree removal violation.  Penalties are 
established in Title 1 of the Municipal Code as cross-referenced in the section. 

 
 
Attachments 
 

A. Draft Ordinance No. 638 
B. Adopted BMC Chapter 12.12 (Current Ordinance) 
C. OSEC’s letter to City Council, dated November 16, 2017 
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ATTACHMENT A 

 

Draft - ORDINANCE NO. 638 

AN ORDINANCE OF THE CITY OF BRISBANE AMENDING CHAPTER 12.12 

OF THE MUNICIPAL CODE ESTABLISHING PRIVATE TREE REGULATIONS 

 
 The City Council of the City of Brisbane hereby ordains as follows: 
 
 
 
 
SECTION 1: This Ordinance is adopted in light of the following facts and circumstances, which are 
hereby found and declared by the City Council: 
 

A. Trees contribute to the scenic beauty of the city. 
 

B. Trees can provide protection against erosion, land instability, flooding, or other hazards.  
 

C. Trees provide a number of ecological benefits, including such things as reduction of carbon 
dioxide and other pollutant gases and particulates from the air in exchange for generating 
oxygen, providing habitat for a variety of animal species and reducing “heat island” effects from 
developed areas. 
 

D. In certain cases, privately owned trees encroach into the public right-of-way and maintenance is 

required to avoid hazardous conditions that could result injury to persons or property. 

 

E. It is recognized that, despite the many benefits of trees, trees are living organisms that change 

over time and there are a variety of reasons for landowners to seek to remove them from their 

property, ranging from invasiveness, size, location suitability, to tree health.  

 

F. In order to maintain the urban forest and enjoy the benefits of trees, it is in the interest of the 
City to prevent the indiscriminant removal of trees and to require replacement trees to the 
planted, as reasonable.  
 

G. Maintaining the urban forest is consistent with the goals of the City’s Climate Action Plan and 
General Plan. 

 
SECTION 2: Chapter 12.12 in Title 12 of the Municipal Code is amended in its entirety to read as 
follows: 
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Chapter 12.12 

PRIVATE TREE REGULATIONS 
 
Sections:  

12.12.010 Title 
12.12.020 Purpose of chapter 
12.12.030 Applicability 
12.12.040 Definitions   
12.12.050 Severe Trimming and Tree Removals     
12.12.060 Appeals 
12.12.070 Maintenance of Private Trees Over Public Right-of-Way 
12.12.080 Violation—Penalties 

 
§12.12.010 Title 
 
This Chapter shall be known as the City of Brisbane Private Tree Regulations Ordinance. 
 
 
§12.12.020 Purpose of chapter 
 
This chapter is adopted for the following purposes:  
 

A. To protect certain trees that contribute to the scenic beauty of the city, or are found to be of 
value or significance as a native tree species, or are required to be planted and maintained as a 
condition of development approval;  
 

B. To prevent the indiscriminate removal of trees 
 

C.  To protect trees that provide protection against erosion, land instability, flooding, or other 
hazards.  
 

D. To maintain the urban forest consistent with the goals of the City’s Climate Action Plan and 
General Plan; 
 

E. To require the maintenance of private trees that may encroach into the public right-of-way, to 

avoid hazardous conditions that could result in injury to persons or property. 

 
§12.12.030 Applicability 
 

A.  The provisions of this chapter shall apply to the following: 
 

1. Removing or severe trimming of trees on private property. 
 

2. Removing of trees within the public right-of-way that are subject to a maintenance 
agreement. 
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3. Maintaining trees on private property that encroach into the public right-of-way. 
 

B. This chapter shall not apply to the following:   
 
1. Juvenile Trees.  A juvenile tree, as defined in Section 12.12.040.E, may be removed without 

a notice or permit to the City, unless it is a protected tree as defined in section 12.12.040.I.2 
or 12.12.040.I.3 (resolution protected or permit protected). 
 

2. Trees on public property.  Trees on public property may be removed from public property as 
determined by the city engineer, except as provided in Section 12.12.030.A.2. 
 

3. Trees affected by Public Utilities. Trees within such areas as public utility easements or 

public rights of way where the public utilities are subject to the jurisdiction of the State 

Public Utilities Commission may be removed if necessary to comply with the safety 

regulations of the Commission and if necessary to remove a direct and immediate hazard to 

the utilities.  

 

4. Trees removed when authorized by the City.   Trees may be removed where removal has 

been authorized by a City approved development project, other discretionary permit or 

building permit.  

 
§12.12.040 Definitions 
 
 For the purposes of this chapter, the following words and phrases shall have the meanings:  

 
A. “Adjacent Property” means a property that is abutting the subject property. 

 
B.  “Design Size” means the anticipated size range at the tree’s maturity. 

 
C. "Director" means the community development director of the City of Brisbane or other person 

as the community development director may designate from time to time to perform the 
responsibilities assigned to the community development director under the provisions of this 
chapter.  

 
D. “Invasive Species” means any species of tree listed as invasive to the area by a community 

development director-approved professional organization, such as the Invasive Species Council 
of California (ISCC) or the California Invasive Plant Council (CAL –ICP).  
 

E. “Juvenile Tree”   means a tree whose trunk measures less than thirty (30) inches in 
circumference at twenty-four (24) inches above grade for a standard tree form, or the 
equivalent trunk cross-sectional area for multi-trunked trees. 
 

F. “Mature Tree”    means a tree whose trunk measures thirty (30) inches in circumference or more 
at twenty-four (24) inches above grade for a standard tree form, or the equivalent cross 
sectional area of trunks for multi-trunked trees. 
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G. “Multi-trunked Tree” means a tree with more than one trunk sharing a single root system.  
Multi-trunked trees are distinguished from shrubs in that they are usually larger than 15 feet at 
maturity.    
 

H. “Non-protected Mature Tree” means any tree that fits the size criteria for a mature tree and is 
not listed under the definition of protected tree in this section.  This includes any number of 
invasive species (see the definition of invasive species in Section 12.12.040.D) and up to two 
non-invasive mature trees that are not protected by city council resolution or by city permit, per 
Sections 12.12.040.I.2 and 12.12.040.I.3.   
 

I. "Protected tree" means each of the following:   
 

1. Species protected:  Any California Bay (Umbellularia californica), Coast Live Oak 
(Quercus agrifolia), or California Buckeye (Aesculus californica) that is a mature tree and 
is not otherwise defined as protected tree.  

 

2. Resolution Protected:   Any tree designated as a protected tree by resolution of the city 
council.  

 

3. Permit Protected:  Any tree, regardless of size, originally required by the city to be 
planted as a condition for the granting of a permit, license, or other approval, or any 
tree that existed at the time of the granting of such permit, license, or other approval 
and required by the city to be preserved as part of such approval.   This includes any 
tree protected by a maintenance agreement, whether on private or public land.  This 
also includes any tree, regardless of size, required by the city to be planted as a 
replacement for an unlawfully removed tree. 

 

4. Multiple Non-invasive Species:  Three (3) or more mature trees of any one or more non-
invasive species that are proposed to be removed from the same property or from 
adjacent property under common ownership.  

 
J. "Public right-of-way" means a strip or area of land owned by the city or other public entity 

which is used, or reserved or intended for use, as a street, road, alley, driveway, or pedestrian 
walkway, or to provide public utility service, or any combination thereof, and includes all and 
any part of the entire width or other area of a designated right-of-way, whether or not such 
entire width or area is actually used for any of such purposes.  
 

K. “Removal” means the cutting off, or breaking off, the canopy of a tree.  This includes leaving the 
trunk(s) or complete removal of the tree trunk to below ground. 

 
L. “Serial removal” means removal of trees by separate permits within a 1 year period of each 

other. 
 

M. "Severe trimming" means the removal of more than fifty percent (50%) of the foliage crown or 
more than thirty percent (30%) of the height of a tree.  
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N. "Shrub" means a bushy, woody plant, usually with several permanent stems, and usually not 
over fifteen (15) feet in height at maturity. The community development director shall have the 
authority to determine whether any specific woody plant shall be considered a tree or a shrub.  
 

O.  “Size” means the measurement of a tree in circumference at a height of 24 inches above grade 
immediately surrounding the tree.  For multi-trunked trees, the measurement shall be taken 
collectively for the trunks. 

 
P. "Tree" means a woody perennial plant characterized by having a main stem or trunk, or a multi-

stemmed trunk system with a more or less definitely formed crown, and is usually over fifteen 
(15) feet high at maturity.  

 
§12.12.050 Severe Trimming and Tree Removals 
 
It is unlawful for any person to remove or severely trim, or cause to be removed or severely trimmed, 
any tree that is not specifically exempted in Section 12.12.030.B, except as provided in this section.  This 
section shall apply to trees whether alive or dead.  Such activities shall also comply with federal and 
state law protecting nesting or migratory birds as provided in the federal Migratory Bird Treaty Act and 
the California Fish and Wildlife Code. Section 3503 and following, as amended. 

 

A. Notice Required - Severe Trimming or Removal of Non-protected Mature Trees:   Any person or that 
person’s agent (such as a landscaper or tree trimmer) must provide wwritten notice to, and in a 
form prescribed by, the  Director at least seven (7) calendar days prior to the following proposed 
actions: 

 
1. Severe Trimming of a Protected Tree or a Non-protected Mature tree.  Notwithstanding 

the notice to the City, the property owner shall be responsible for the health of the tree 
and if trimming results in the death of the tree, the property owner shall become 
subject to the tree removal provisions of this Chapter. 
 

2. Removal of a Non-protected Mature Tree.   Following notice to the Director, no more 
than two (2) non-protected mature trees may be removed in any consecutive 12 month 
period.  
 

B. Permit Required - Protected Tree Removal:  Removal of a protected tree or removal of three or 
more non-protected mature trees in a consecutive 12 month period shall require submitting an 
application and a discretionary tree removal permit by the Director.   The Director shall have the 
authority to determine whether a plant requires a permit for removal, such as in making the 
distinction between a multi-trunked tree or a shrub and measurement of tree size in unusual cases.  
 

1. Content of Application:   The application shall include the following:   
 
a. The species, size and location of each tree to be removed, and the reason for removal.   

The application shall be accompanied by a processing fee in such amount as may be 
established from time to time by resolution of the city council. 
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b. The Director may, at the sole expense of the applicant, require the applicant to furnish a 
written report, from an independent and qualified arborist approved by the City, 
documenting the health of the tree. 

 
c. A tree planting plan, which shall include the species, size and location of replacement 

tree(s) and a schedule for planting.   
 

d. Such other information that the Director deems necessary in order to make an informed 
decision whether to grant or deny the permit. 

  
2. Findings for Granting a Permit:  The Director’s granting  a permit for removal of a  tree or 

trees shall be based on at least one of the following findings: 
 

a. The tree is dead or is diseased such that it poses an imminent danger of falling or 
dropping limbs. 
 

b. The tree is in close proximity to a structure, or would be in close proximity following 
city-approved construction, such as a building, retaining wall, utilities, etc., such that 
it would pose a likelihood of damage to such structures.  

 
c. Removal of the tree is necessary for economic or other enjoyment of the property.  

 

d. That removal of the tree is necessary for good forestry practices, due to such factors 
as crowding with other trees or the spread of pests or pathogens. 

 

e. The tree poses a risk to the property due to unusual site conditions or fire hazard. 
 

3. Decision on the Application and Notification:  Once the Director determines the application 
is complete, the Director shall either grant or deny the application.   
 

a. Notice:  If the Director grants the permit, the Director shall mail a notice to the 
property owner and to the property owner(s) within 300 feet of the subject 
property.   The notice will generally describe the approved action, including 
identification and location of the tree.  If the application is denied, the Director shall 
mail the denial to the property owner.  The notice shall also advise the property 
owner and the adjacent property owners (if the permit has been granted) that the 
decision may be appealed to city manager within seven (7) calendar days from the 
mailing date of the notice.  
 

b. Expiration:  A tree removal permit shall expire six (6) months following the effective 
date of the permit.  For good cause shown, the Director may grant an extension 
upon written request received prior to the expiration of the permit. 

 

4. Standard Conditions:  Standard conditions of approval in connection with the granting of a 
permit are provided below.  Additional conditions may be applied at the Director’s 
discretion. 
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a. Replacement trees shall be required to be planted on the subject property at the 
property owner’s expense in compliance with the following:   
 

i. Replacement trees shall be on at least a 1:1 basis. 
 

ii. Replacement size shall be of a standard 15 gallon nursery container, or 
larger.  
 

iii. The replacement species and location shall be approved by the Director 
prior to planting.  Where consistent with the context of the site, the design 
size of the replacement should be similar to that being removed. 
 

iv. Replacement trees are generally to be planted within ninety (90) days of 
removal.  The Director may allow deferment of the planting of replacement 
trees upon written request.  Such deferments would typically be to allow 
trees to be planted at the optimum time of the year for healthy 
establishment, or where the planned replacements are part of a larger 
landscape replacement program. 

 
b. The foregoing conditions are considered minimal.  Where a large protected tree is 

to be removed, or where the site has, or will be, largely denuded of landscaping, the 
Director may require re-planting on more than a 1:1 basis, and/or require a larger 
tree replacement size.  
 

c. The Director may require that a tree stump be removed to at or below ground level, 

based on such factors as visibility or a tripping hazard. 

 

d. Noise from removal and trimming activities shall comply with the Noise Ordinance 

as provided in Chapter 8.28 of this Code.  

 

e. All removal and severe trimming activities shall comply with applicable federal and 

state provisions protecting nesting or migratory birds as provided in the federal 

Migratory Bird Treaty Act and the California Fish and Wildlife Code, Section 3503 

and following, as amended. 

 
5. Emergency Approval:   If the condition of a protected tree presents an immediate hazard to 

life or property, it may be removed without the foregoing notice and permit procedures, 
provided, however, thereafter the Director shall have authority to impose on the property 
owner the standard conditions of approval provided in Section 12.12.050.B.4.  
 

6. Exceptions. Upon written request, the Director may approve the following exceptions to on-
site tree replacement: 
 

a. In-lieu payment:  Imposition of an in-lieu payment rather than replacement planting 
on-site, to fund planting of a tree elsewhere in the city.  The amount of the in-lieu 
fee shall be based on the cost for the city to plant and maintain the equivalent tree 
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for at least one year, with such cost calculated by the Director at the time of the 
request.   

 
b. Off-site planting:  Planting of an equivalent tree elsewhere within the City, in lieu of 

on-site planting. The tree species, size, and location shall be determined by the 
Director. 

 

c. Financial hardship:  Any person who is financially unable to comply with the tree 
planting or in-lieu fee requirements may submit to the Director a written request for 
a hardship waiver along with supporting documents, demonstrating to the 
satisfaction of the Director the person's financial inability to comply.  Financial 
inability can be established by showing such conditions as, that the applicant has 
qualified, or would be qualified, for participation in a public or private assistance 
program available only to persons having low or very low income, such as subsidized 
housing, food stamps, SSI, Medi-Cal, or California LifeLine.   Such waiver does not 
relieve the applicant from the requirement to provide required documentation in 
support of the tree removal permit application. 

 
§12.12.060 Appeals 

A.  A decision of the Director either to approve or deny a tree removal permit may be appealed to the 

city manager within the seven (7) calendar days of the date of the notice approving or denying the 

permit by filing a notice of appeal with the city clerk. The notice of appeal shall be accompanied by a 

filing fee in such amount as established from time to time by resolution of the city council. 

B.  The city manager shall conduct a review of the application and may affirm, reverse or modify the 
decision of the Director, or refer the matter to the Director for such further consideration as may be 
directed by the city manager.  
 
§12.12.070 Maintenance of Private Trees Over Public Right-of-Way 
 
A.  Trees located on private property that encroach into the public right-of-way shall be maintained or 

removed at the expense of the property owner, as may be required by the city engineer.  Any acts of 

maintenance which may be performed by the city on such trees, regardless of the frequency of such 

actions, shall not constitute an assumption by the city of responsibility for regular maintenance nor an 

assumption of any liability for the condition thereof.  

B.  No person shall plant or maintain any tree which (i) creates a dangerous condition, hazard or 
unreasonably interferes with the public’s use of any public street, sidewalk, or other public right-of-way, 
or (ii) causes damage or threat of damage to any public facilities constructed or installed within the 
public right-of-way. 
 
C.  The existence of any such condition identified in subsection B of this Section is hereby declared to 
constitute a public nuisance.  Upon a determination by the city engineer that any such condition exists, 
the city engineer may serve upon the property owner a notice to perform corrective work in the manner 
and within the time as may be specified in the notice, and upon any failure or refusal by the property 
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owner to perform the corrective work, the city engineer may initiate proceedings to abate the nuisance 
in the manner provided by law and to charge all abatement costs to the property owner.  
 
§12.12.080 Violation—Penalties 
 
A.  The violation of any provision of this chapter is hereby declared to be unlawful and shall constitute 

an infraction and a public nuisance, punishable by the fines, penalties and enforcement provisions set 

forth in Chapters 1.14, 1.16 and 1.18 of this code.  

B.  In addition to any other penalties prescribed by law for an infraction offense, any person unlawfully 

removing or destroying a protected tree may be penalized as follows:  

1.  Replacing the unlawfully removed or destroyed tree with a new tree as similar thereto as 

reasonably feasible, or if such replacement is not feasible because of the size or age of the 

removed tree, with such number of similar trees as will, to the extent reasonably possible, 

mitigate the loss of aesthetic quality and environmental benefit caused by the unlawful removal 

or destruction, as determined by the Director.  All such replacement trees shall be maintained 

by the property owner under a five (5) year maintenance agreement with the city.  The city may 

require that a bond or other security satisfactory to the city be posted to guaranty the 

performance of the owner's obligations under the maintenance agreement.  

2.  In addition to any other penalty that may be imposed for violation of this chapter, the 

violator may be charged a fine in an amount equal to the value of the unlawfully removed or 

destroyed tree, as determined by the Director, based upon the opinion by a qualified arborist or 

other evidence of value satisfactory to the Director.  

SECTION 3: If any section, subsection, sentence, clause or phrase of this Ordinance is for any reason 
held by a court of competent jurisdiction to be invalid or unconstitutional, such decision shall not affect 
the validity of the remaining portions of this Ordinance.  The City Council of the City of Brisbane hereby 
declares that it would have passed this Ordinance and each section, subsection, sentence, clause and 
phrase thereof, irrespective of the fact that one or more sections, subsections, sentences, clauses or 
phrases may be held invalid or unconstitutional. 
 
SECTION 4: This Ordinance shall be in full force and effect thirty (30) days after its passage and 
adoption. 
 
 The above and foregoing Ordinance was regularly introduced and after the waiting time 
required by law, was thereafter passed and adopted at a regular meeting of the City Council of the City 
of Brisbane held on the ________ day of ____________________, 2019, by the following vote: 
 
AYES: 

NOES: 

ABSENT: 

ABSTAIN:      _____________________________ 

       Mayor 
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ATTEST: 

 

 

_____________________________ 

City Clerk 

 

 

APPROVED AS TO FORM: 

 

 

_____________________________ 

City Attorney 
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BMC Chapter 12.12 – as adopted 

ATTACHMENT B 

 

Adopted BMC Chapter 12.12 (Current Ordinance): 

Chapter 12.12 - TREE REGULATIONS 

Sections:  

12.12.010 - Purpose of chapter. 

This chapter is adopted for the following purposes:  

A.  To protect certain trees that contribute greatly to the scenic beauty of the city, or are found 

to be of special value or significance as a native tree species, or are required to be planted and 

maintained as a condition of development approval;  

B.  To require the proper care and maintenance of trees located within the public right-of-way in 

order to avoid hazardous conditions that could result injury to persons or property;  

C.  To prevent the indiscriminate removal of trees where such trees provide protection against 

erosion, land instability, flooding, or other hazard, or where the tree removal is otherwise found 

to be detrimental to the public health, safety and welfare;  

D.  To assure that any removal or severe trimming of a protected tree, when authorized by the 

terms of this chapter, is performed in a proper and safe manner with appropriate measures to 

mitigate the impacts caused by the removal or trimming.  

12.12.020 - Definitions. 

For the purposes of this chapter, the following words and phrases shall have the meanings respectively 

ascribed to them in this section, unless the context or the provision clearly requires otherwise:  

"City manager" means the city manager of the city or such other person as the city manager 

may designate from time to time to perform the responsibilities assigned to the city manager 

under the provisions of this chapter.  

"Protected tree" means each of the following:  

1.  Any California Bay (Umbellularia californica), Coast Live Oak (Quercus agrifolia), or 

California Buckeye (Aesculus californica) having a main stem or trunk which measures 

thirty (30) inches or greater in circumference at a height of twenty-four (24) inches 

above natural grade.  
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2.  Any species of native or nonnative tree, in addition to those identified in subsection 

(1) above, designated as a protected tree on recommendation of the parks and 

recreation commission as adopted by resolution of the city council, based upon its 

finding and determination that such species uniquely contributes to the scenic beauty of 

the city or provides special benefits to the natural environment or wildlife.  

3.  Any tree designated as a protected tree by resolution of the city council.  

4.  Any tree, regardless of size, originally required by the city to be planted as a 

condition for the granting of a permit, license, or other approval, or any tree that 

existed at the time of the granting of such permit, license, or other approval and 

required by the city to be preserved as part of such approval.  

5.  Any tree, regardless of size, required by the city to be planted as a replacement for 

an unlawfully removed tree.  

6.  Any tree, regardless of size, planted or maintained by the city.  

7.  Any street tree which is not otherwise described in subsections (1) through (6) above, 

having a main stem or trunk which measures thirty (30) inches or greater in 

circumference at a height of twenty-four (24) inches above natural grade.  

8.  Where three (3) or more trees of any one or more species, each having a main stem 

or trunk which measures thirty (30) inches or greater in circumference at a height of 

twenty-four (24) inches above natural grade, are proposed to be removed at the same 

time from the same property or from contiguous properties under common ownership, 

such trees shall collectively be regarded as a protected tree.  

"Public right-of-way" means a strip or area of land owned by the city or other public entity 

which is used, or reserved or intended for use, as a street, road, alley, driveway, or pedestrian 

walkway, or to provide public utility service, or any combination thereof, and includes all and 

any part of the entire width or other area of a designated right-of-way, whether or not such 

entire width or area is actually used for any of such purposes.  

"Severe trimming" means the removal of more than fifty percent (50%) of the foliage crown or 

more than thirty percent (30%) of the height of a tree.  

"Shrub" means a bushy, woody plant, usually with several permanent stems, and usually not 

over fifteen (15) feet in height at maturity. The city manager shall have the authority to 

determine whether any specific woody plant shall be considered a tree or a shrub.  

"Street tree" means any tree located within a public right-of-way.  
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"Tree" means a woody perennial plant characterized by having a main stem or trunk, or a 

multistemmed trunk system with a more or less definitely formed crown, and is usually over ten 

(10) feet high at maturity.  

 

12.12.040 - Requirement for tree removal permit—Exceptions. 

A.   Permit Requirement. Except as otherwise provided in subsection B of this section, it is unlawful for 

any person to destroy, remove, or severely trim, or cause to be destroyed, removed, or severely 

trimmed:  

1.  Any protected tree; or  

2.   Any other tree having a main stem or trunk which measures thirty (30) inches or greater in 

circumference at a height of twenty-four (24) inches above natural grade, without first having 

obtained a permit to do so pursuant to this chapter. This requirement shall apply to every owner 

or occupant of real property within the city, and to every person responsible for destroying, 

removing, or severely trimming a tree for which a tree removal permit is required under this 

chapter, regardless of whether such person is engaged in a tree removal business.  

B.   Exceptions. The permit requirement set forth in subsection A of this section shall not apply to any of 

the following:  

1.  Emergencies. If the condition of a protected tree presents an immediate hazard to life or 

property, it may be removed without a permit on order of the city manager, the city engineer, 

the planning director, the chief of police, or the fire chief.  

2.   City Employees. This chapter shall not apply to the removal of any trees on city-owned 

property by city employees or any person retained by the city for the purpose of removing such 

trees.  

3.  Public Utilities. Public utilities subject to the jurisdiction of the State Public Utilities 

Commission may without a permit take such action as may be necessary to comply with the 

safety regulations of the commission and as may be necessary to remove a direct and 

immediate hazard to their facilities within the public utility lands or easement areas in which the 

same may be located.  

4.  Project Approval. Where removal of a protected tree has been authorized as part of a 

development approval granted by the city, no permit shall be required under this chapter for 

removal of such tree.  

 

12.12.050 - Application for tree removal permit. 
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A.  Content of Application. Application for a tree removal permit shall be made to the city manager on 

such form as he or she may prescribe. The application shall contain the number and location of each 

tree to be removed, the type and approximate size of each tree, the reason for removal, and such 

additional information as the city manager may require. The application shall be accompanied by a 

processing fee in such amount as established from time to time by resolution of the city council.  

B.  Ministerial Permit for Nonprotected Tree.  If the application is for removal of a tree which is not a 

protected tree, as defined in Section 12.12.020(B), the permit shall be granted as a ministerial act and 

no further review or findings by the city manager shall be required.  

C.  Notice of Intent to Remove Protected Street Tree. Where the application is for removal of any 

protected street tree, a notice of such application shall be posted on or near the tree in question 

indicating that any person may file a written protest with the city manager or appeal a decision by the 

city manager to grant the tree removal permit. The notice shall be posted not less than ten (10) days 

prior to any decision being rendered on the application by the city manager.  

D.  Additional Recommendations for Protected Trees. The city manager may refer the application for 

removal of a protected tree to any other city official or commission for review and recommendation. 

The city manager may also require the applicant to furnish a written report from an independent tree 

expert, acceptable to the city manager, such report to be obtained at the expense of the applicant.  

E.  Criteria for Removal of Protected Trees. Each application for removal of a protected tree shall be 

evaluated and determined on the basis of the following criteria:  

1.  The condition of the tree with respect to disease, imminent danger of falling, proximity to 

existing or proposed structures and interference with utility services.  

2.  The necessity to remove the tree for economic or other enjoyment of the property.  

3.  The topography of the land and the effect of the tree removal upon erosion, soil retention, 

and the diversion or increased flow of surface waters.  

4.  The number, species, size, and location of existing trees in the area and the effect the 

removal would have upon shade, privacy impact, and scenic beauty of the area.  

5. The number of healthy trees the property is able to support according to good forestry 

practices.  

F.  Decision on Application. The city manager may grant or deny the application for removal of a 

protected tree or grant the same subject to conditions, including but not limited to, the condition that 

one or more replacement trees be planted of a species and size and at locations as designated by the 

city manager. Such replacement trees shall be obtained and planted at the expense of the applicant. The 

permit shall require the applicant to either remove the tree stump or lower it to ground level.  
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12.12.060 - Maintenance of street trees—Hazardous condition. 

A.  Any person who plants a tree or other landscaping within the public right-of-way abutting or 

adjacent to that person's property, and the successors in interest of that person, shall be responsible for 

the care and maintenance of such tree and landscaping. The city shall have no obligation or 

responsibility for maintenance of any street tree or other landscaping which was not planted by the city 

within the public right-of-way, nor shall the city have any obligation or responsibility for maintenance of 

a street tree or other landscaping which is required to be maintained by any private party under the 

terms of a landscape maintenance agreement with the city or as a condition of any permit or approval 

granted by the city. Any acts of maintenance which may be performed by the city on any of the trees 

referred to in this subsection, regardless of the frequency of such actions, shall not constitute an 

assumption by the city of responsibility for regular maintenance of such trees nor an assumption of any 

liability for the condition thereof.  

B.  No person shall plant or maintain any tree, shrub, or other landscaping within the public right-of-way 

or on such person's private property which creates a dangerous obstruction or hazard to the visibility 

on, or free use of, any public street, sidewalk, or other public right-of-way, or causes damage or threat 

of damage to any public facilities constructed or installed within the public right-of-way, and the 

existence of any such condition is hereby declared to constitute a public nuisance. Upon a determination 

by the city engineer that any such condition exists, the city engineer may serve upon the property owner 

a notice to perform corrective work in the manner and within the time as may be specified in the notice, 

and upon any failure or refusal by the property owner to perform the corrective work, the city engineer 

may initiate proceedings to abate the nuisance in the manner provided by law and to charge all 

abatement costs to the property owner.  

 

12.12.070 - Appeals. 

A.  Any applicant objecting to a decision by the city manager made pursuant to any of the provisions of 

this chapter, or any person objecting to the granting of by the city manager of a permit for removal of a 

protected street tree for which a notice of intent to remove has been posted pursuant to Section 

12.12.050(C) of this chapter, may appeal such decision to the city council by filing a notice of appeal with 

the city clerk not later than ten (10) days after the date on which a written decision is issued.  

B.  The notice of appeal shall be accompanied by a filing fee in such amount as established from time to 

time by resolution of the city council. The city council shall conduct a de novo review of the appeal and 

may affirm, reverse or modify the decision of the city manager, or refer the matter back to the city 

manager for such further action as may be directed by the city council.  

C. Notwithstanding the provisions of subsection A of this section, where an application for a tree 

removal permit has been granted and the city manager determines that the tree in question presents a 

clear and immediate threat of causing injury to persons or property, the city manager may issue the tree 

removal permit prior to expiration of the appeal period specified in subsection A of this section.  
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12.12.080 - Violation—Penalties. 

A.  The violation of any provision of this chapter is hereby declared to be unlawful and shall constitute 

an infraction and a public nuisance, punishable by the fines, penalties and enforcement provisions set 

forth in Chapters 1.14, 1.16 and 1.18 of this code.  

B.  In addition to any other penalties prescribed by law for an infraction offense, any person unlawfully 

removing or destroying a protected tree may be penalized as follows:  

1.  Replacing the unlawfully removed tree with a new tree as similar thereto as reasonably 

feasible, or if such replacement is not feasible because of the size or age of the removed tree, 

with such number of similar trees as will, to the extent reasonably possible, mitigate the loss of 

aesthetic quality caused by the unlawful removal, as determined by the city manager. All such 

replacement trees shall be maintained by the property owner under a five (5) year maintenance 

agreement with the city. The city may require that a bond or other security satisfactory to the 

city be posted to guaranty the performance of the owner's obligations under the maintenance 

agreement.  

2.  In addition to any other penalty that may be imposed for violation of this chapter, the 

violator may be charged a fine in an amount equal to the value of the unlawfully removed tree, 

as determined by the city manager, based upon the opinion by a qualified arborist or other 

evidence of value satisfactory to the city manager.  

3.  The violation of any provision of this chapter during the conduct by any person of a tree 

removal, landscaping, construction or other business in the city shall constitute grounds for 

revocation of any business license issued to such person.  
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